Brigham Young University Law School

BYU Law Digital Commons
Utah Supreme Court Briefs

2005

State of Utah v. Ryan Wayne Johnson : Brief of
Appellee
Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc2
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Brett Delporto; Assistant Attorney General; Mark Shurtleff; Attorney General; Kenneth Updegrove;
Attorneys for Appellee.
Joan C. Watt; Debra Nelson; Patrick Anderson; Salt Lake Legal Defender Ass\'n; Attorneys for
Appellant.
Recommended Citation
Brief of Appellee, Utah v. Johnson, No. 20050599.00 (Utah Supreme Court, 2005).
https://digitalcommons.law.byu.edu/byu_sc2/2586

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH UTAH SUPREME COURT
STATE OF UTAH,
Plaintiff/Appellee,
Case No. 20050599-SC

vs.
RYAN WAYNE JOHNSON,
Defendant/Appellant.

BRIEF OF APPELLEE
ON WRIT OF CERTIORARI TO THE UTAH COURT OF APPEALS

JOAN C. WATT
DEBRA M. NELSON
PATRICK L. ANDERSON
Salt Lake Legal Defender Assoc.
424 East 500 South, Suite 300
Salt Lake City, Utah 84111
Attorney for Appellant

BRETT J. DELPORTO (6862)
Assistant Attorney General
MARK L. SHURTLEFF (4666)
UTAH ATTORNEY GENERAL
160 East 300 South, 6th Floor
PO BOX 140854
Salt Lake City, UT 84114-0854
Telephone: (801) 366-0180
KENNETH UPDEGROVE
Deputy Salt Lake County Attorney
Attorneys for Appellee

SC
UTAHAW^U

1UHIS

J 200B

IN THE UTAH UTAH SUPREME COURT
STATE OF UTAH,
Plaintiff/Appellee,
Case No. 20050599-SC

vs.
RYAN WAYNE JOHNSON,
Defendant/Appellant.

BRIEF OF APPELLEE
ON WRIT OF CERTIORARI TO THE UTAH COURT OF APPEALS

JOAN C. WATT
DEBRA M. NELSON
PATRICK L. ANDERSON
Salt Lake Legal Defender Assoc.
424 East 500 South, Suite 300
Salt Lake City, Utah 84111
Attorney for Appellant

BRETT J. DELPORTO (6862)
Assistant Attorney General
MARK L. SHURTLEFF (4666)
UTAH ATTORNEY GENERAL
160 East 300 South, 6th Floor
PO BOX 140854
Salt Lake City, UT 84114-0854
Telephone: (801) 366-0180
KENNETH UPDEGROVE
Deputy Salt Lake County Attorney
Attorneys for Appellee

TABLE OF CONTENTS
TABLE OF CONTENTS

i

TABLE OF AUTHORITIES

iii

JURISDICTIONAL STATEMENT

1

QUESTION PRESENTED

1

OPINIONS BELOW

2

CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES

2

STATEMENT OF THE CASE

2

STATEMENT OF FACTS

3

SUMMARY OF ARGUMENT

5

ARGUMENT

6

I. THE COURT OF APPEALS CORRECTLY CONCLUDED THAT
DEFENDANT'S USE OF HIS HAND IN HIS POCKET TO SIMULATE
A GUN WAS A "REPRESENTATION" OF A "DANGEROUS
WEAPON" WHICH, THEREFORE, CONSTITUTED AGGRAVATED
ROBBERY

6

II. DEFENDANT IS GUILTY OF AGGRAVATED ROBBERY BECAUSE
HIS NON-VERBAL CONDUCT CREATED THE OBJECTIVELY
REASONABLE BELIEF THAT HE POSSESSED A DANGEROUS
WEAPON

11

III. VICTIMS SHOULD NOT BE REQUIRED TO VERIFY THAT A
WOULD-BE ROBBER IS ACTUALLY IN POSSESSION OF A
WEAPON

22

CONCLUSION

24

i

ADDENDA
Addendum A:

State v. Ireland, 2005 UT App 209, 113 P.3d 1028

Addendum B:

State v. Johnson, 2005 UT App 210

Addendum C:

Utah Code Ann. § 76-6-302 (West 2004);
Utah Code Ann. § 76-1-601 (West 2004)

Addendum D:

Preliminary Hearing Transcript, dated February 10, 2004

Addendum E:

Memorandum Decision, dated April 2,2004

ii

I ABLE OF AUTHORITIES
FEDERAL CASES

Aaronv.Kelty,tysl.Su\)[).2dlX\\SHN.\

I-

^

22

Gardener v. Chrysler Corp., 89 F.3d 729 (10th Cir. 1996)

7

Reinkrautv. Shalaiu. 854 K Supp. <s - • •

7

,u

• -^

STATE CASES

Breedlove v. State. 482 So 2d 1nnn fAla.Crim.App.l ^85,
Faulk

N''- /

'•'•••

' '

v

,(

-pr

'»' ,; ;

1

3

17

Lovendah. • . •'• TCAM .Ve/wo/ District, 2U()2 I > I 130. ^3 P ''d ^
Peopl

•.

:>

Pecp/e v. Toy/or, 628 N.W.2d 55 (Mich. App. 2001)
Salt Lake Child & Family Therapy Clinic, Inc. v. Frederick,
890 P.2d 1017 (Utah 1995)......".

h'

-

15, 21, 22

/
1c

State v. Adams, 830 h i d 310 (Utah App. i 992)
i..

6

. ' • • " '

State v. Candelario, 909 P.2d 2, 7 (Utah App. 1995)
'-'.:.:-

. i - _1
»

State v. Ewell, 886 P.2d 1260 (Utah App. 1993)
State v. Hartmam 783 P.2d 544 (Utah 1989)

1

State v. Hopson, 362 N.W.2d 166 (Wis. Ct. App.1984)
Suite \ hchiiiiJ.

\^

^

State v. Johnson, 2005 I !T \pp 2
S t a t e i , A u m . ;v- -

'

.passim

• . . _..••-'•.

State v.Suniville, 741 P.2d961 (Utah 1987)

11, 12, 13,20
iii

Visitor Auth. Info. Cntr. v. Customer Service Division,
930 P.2d 1196 (Utah 1997)

7

Williams v. Commonwealth, 721 S.W.2d 710 (Ky. 1986)

20

STATE STATUTES

Utah Code Ann. § 76-1-601 (West 2004)

2, 13, 19

Utah Code Ann. § 76-6-301 (West 2004)

7

Utah Code Ann. § 76-6-302 (West 2004)

2, 7, 8

Utah Code Ann. § 76-6-601 (West 2004)

8, 9,15, 21

Utah Code Ann. § 78-2-2 (West 2004)

1

OTHER WORKS CITED

Cobb, Lynn Considine, Robbery by Means of Toy or Simulated Gun or Pistol,
81 A.L.R.3d 1006

iv

17

IN THE t I AH UTAH SUPREME COURT
OF UTAH,
Plaintiff/Appellee,
Case !\lii sinlSuSw-M

vs.

Defendant/Appellant
BRIEF OF APPELLEE

JURISDICTIONAL S1 FA. HSMEN I
This Court granted certiorari review of the Utah Court of Appeals' decision reversing
an interlocutory order granting defendant's motion to reduce charges from aggravated

County, State of Utah, presiding. This Court has jurisdiction to consider the petition pursuant
to Rah Code Ann § 78-2-2(3)(a) & (5) (West 2004).
QUESTION PRESENTED •
Did the Court of Appeals correctly conclude that a robber who feigns possession of a
gun by placing a hand in his pocket ma> be charged w ith aggra\ ated robber} i indei I ] tah
law?

OPINIONS BELOW
The Court of Appeals' decision in State v. Johnson, 2005 UT App 210 (Memorandum
Decision), was issued May 12,2005, and is attached as B. Because Johnson is premised on
the reasoning of the court's published ruling in State v. Ireland, 2005 UT App 209,113 P.3d
1028, issued the same day, Ireland is attached as Addendum A.1
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
The following statutes are relevant to this appeal and reproduced in full in Addendum
C:
Utah Code Ann. § 76-6-302 (West 2004);
Utah Code Ann. § 76-1-601 (West 2004).
STATEMENT OF THE CASE
On January 9,2004, defendant was charged with four counts of aggravated robbery, a
first degree felony, in violation of Utah Code Ann. § 76-6-302 (West 2004). In a separate
information filed the same day, defendant was charged with two additional counts of
aggravated robbery. Following a preliminary hearing on February 10, 2004, defendant was
bound over for trial on all six counts.

Because the Johnson decision relies on the analysis set forth in Ireland, the State,
below, will cite almost exclusively to Ireland.
2

Defendant filed two motions—one to quash the bindover and another to reduce the
charges from aggravated robbery to robbery. The trial court held a hearing on May 19,2004,
and later granted the motion to reduce the charges in a memorandum decision.
On July 11, 2004, the trial court stayed further proceedings in both cases.
On June 22,2004, the State filed a petition for review of the trial court's order in this
Court. On June 28, 2004, this Court referred the petition to the Utah Court of Appeals for
disposition. On July 28, 2004, the court of appeals granted the State's petition.
On May 12, 2005, the court of appeals reversed the trial court's interlocutory
decision on five of the six counts. See State v. Johnson, 2005 UT App 210 at f 5.
On July 8, 2005, defendant filed a timely petition for a writ of certiorari with this
Court. This Court granted the petition on October 24, 2005.
STATEMENT OF FACTS
Defendant was charged with a total of six counts of aggravated robbery in two
separate criminal informations alleging crimes that occurred in December 2003 and January
2004.
The December Robberies (case no. 041900176)
Count I: On December 21, 2003, defendant allegedly approached Lisa Ovard, store
manager of a gas station, with a T-shirt wrapped around his face and his hand in his right
jacket pocket. Preliminary Hearing Transcript, attached as Addendum D, R. 173:11. "Put
the money in the bag," he said as he pointed at her with an object in his pocket. Id. He did
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not claim to have a gun, but Ms. Ovard interpreted the gesture to mean that he did have a
weapon. "I thought it was a gun," Ms. Ovard said. Id. She was afraid for her life. Id.
Count II: On December 22, 2003, defendant allegedly approached Cynthia West,
cashier at another gas station, with a scarf over his face. He handed Ms. West a baggy and
stated: 'Till it." "I [saw] that he had his right hand in his pocket and it looked like he had a
gun in his hand," Ms. West recalled. "And I wasn't going to argue with him, so I opened up
the till and gave him all the cash." R. 173:18.
Count III: On December 23, 2003, defendant allegedly approached Jennifer
Forsgren, a gas station cashier, with his face covered by a scarf or a towel. R. 173:27-28.
He placed a plastic bag on the counter and stated, "Put the money in the bag." R. 173:29.
Defendant had his hand in his pocket and "I assumed he had a gun," Ms. Forsgren testified.
For that reason, she gave him the money from the register. Id.
Count IV: On December 24, 2003, defendant allegedly approached Alan
Cantonwine, a clerk at a gas station, with a scarf over his face and a hand in his pocket. R.
173:36. In describing the bulge in the robber's pocket, Mr. Cantonwine testified: "It could
have been a candy bar, a finger, a gun. I didn't know, so I just did what he said. If it was a
gun, I didn't want him to shoot me." R. 173:37-38.
The January Robberies (case no. 041900182)
Count I: On January 6,2004, defendant allegedly approached Julie Valdez, a worker
at a refrigeration parts and service store, pointed at her with an object concealed in the pocket
of his jacket and demanded money. R. 173:62-63. Ms. Valdez stated: "I thought, [']He's
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either pretending to have like he's got a gun or he's got one there.['] I kind of didn't think
he did because the bulge wasn't big enough." Id. at 66. She testified that she told the robber
she had no money and he left. Id. at 62.2
Count II: On January 6,2004, defendant allegedly approached Esther Cho, owner of
a grocery store, pointed at her with an object concealed in his right pocket and demanded
money. R. 173:70. "I didn't know what it was [in his pocket] but it scared me," she said.
She gave the robber two 10-dollar bills and he fled. R. 173:71.
SUMMARY OF ARGUMENT
Point I: The plain meaning of Utah's aggravated robbery statutes support the court of
appeals' determination that defendant's use of his hand in his coat pocket to simulate a gun is
sufficient to meet the definition of aggravated robbery.
Point II: Relevant precedent from Utah and the vast majority ofjurisdictions support
the interpretation of Utah's armed robbery statutes to encompass gestures such as
defendant's use of his hand in his coat pocket to simulate a gun.
Point III: An interpretation of Utah's armed robbery statutes that requires a victim to
confirm that a robber actually possesses a gun would be bad public policy because the
consequence of guessing incorrectly could be disastrous.

The Johnson panel ruled that the trial court properly reduced this count to simple
robbery because "this victim did not have the requisite reasonable belief that Johnson would
cause 'death or serious bodily injury,' and the objective facts of the encounter reinforce this
reasonable belief" Johnson, 2005 UT App 210 at | 4. The State is not challenging this
ruling, but includes the episode for the sake of completeness.
5

ARGUMENT
I.

THE COURT OF APPEALS CORRECTLY CONCLUDED
THAT DEFENDANT'S USE OF HIS HAND IN HIS POCKET TO
SIMULATE A GUN WAS A "REPRESENTATION" OF A
"DANGEROUS
WEAPON"
WHICH,
THEREFORE,
CONSTITUTED AGGRAVATED ROBBERY.

Defendant claims that under Utah law, he cannot be found guilty of aggravated
robbery, even though he pointed toward his victims with his hand in his coat pocket in a
manner that is almost universally recognized to indicate the presence of a gun. "Even if a
concealed hand in the pocket qualifies as a representation under the first part of the statute, a
further representation, verbal or otherwise, that the robber will use the gun or objective facts
that make it reasonable to believe that the item is likely to cause death is required in order to
elevate the crime to aggravated robbery." Aplt. Br. at 8-9. A plain reading of Utah statutes
defining aggravated robbery shows defendant's claim is meritless.
In construing a statute, this Court must attempt to "'ascertain and effectuate the
Legislature's intent."5 State v. Hunt, 906 R.2d 311,312 (Utah 1995) (citation omitted). The
Legislature's intent and purpose is most often evident from the plain language of the statute.
Id. If possible, the statutory language should be given a literal meaning. State v. Ewell, 886
P.2d 1260,1363 (Utah App. 1993). Where the plain language of statute is clear, there is no
need to look further. Lovendahl v. Jordan School District, 2002 UT 130, If 58, 63 P.3d 705
(Durrant, J., concurring and dissenting with two justices concurring); see also Okeefe v. Utah
State Retirement Board, 956 R.2d 279, 281 (Utah 1998) (the term "overtime" is clear and
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unambiguous and the court has "no need to resort to other methods of construction"); Visitor
Autk Info. Cntr. v. Customer Service Division, 930P.2d 1196, 1198 (Utah 1997) ("Unless
the statute on its face is unclear or ambiguous, we find no need to delve into the uncertain
facts of legislative history"); Salt Lake Child & Family Therapy Clinic, Inc. v. Frederick,
890 P.2d 1017, 1020 (Utah 1995) ("When language is clear and unambiguous, it must be
held to mean what it expresses, and no room is left for construction"). A reviewing court
should not add or subtract statutory terms. Reinkraut v. Shalala, 854 F. Supp. 838, 841 (D.
Utah 1994). "Under the plain meaning rule, we seek the meaning of the statute from its very
language, and if it is straightforward, we simply enforce it according to its terms. Its words
then bear 'their ordinary meaning and the statute is not to be read so as to add or subtract
from [that] which is stated. . .'" Gardener v. Chrysler Corp., 89 F.3d 729, 736 (10th Cir.
1996) (citation omitted).
Under Utah law, a person commits simple robbery if he or she "unlawfully and
intentionally takes or attempts to take personal property in the possession of another from his
person, or immediate presence, against his will, by means of force or fear, and with a
purpose or intent to deprive the person permanently or temporarily of the personal property;
. . ." Utah Code Ann. § 76-6-301 (West 2004). By contrast, a person commits aggravated
robbery if in course of committing robbery, he "uses or threatens to use a dangerous weapon
as defined in Section 76-1-601; . . ." Utah Code Ann § 76-6-302(a) (emphasis added).
"Dangerous weapon" means:
(a) any item capable of causing death or serious bodily injury; or
(b) & facsimile or representation of the item; and:
7

(i) the actor's use or apparent intended use of
the item leads the victim to reasonably believe
the item is likely to cause death or serious
bodily injury) or
(ii) the actor represents to the victim verbally or
in any other manner that he is in control of such an item.
Utah Code Ann. § 76-6-601(5) (West 2004) (emphasis added).
Under and plain meaning of the statute, defendant's admitted conduct constitutes
aggravated robbery. Clearly, defendant's coat-pocket gesture was intended as a show of
"force" to frighten his victims into compliance with his demands. And, because the coatpocket gesture constitutes a show of force by conveying to a reasonable person that the
assailant has a gun, it also constitutes a "threat" for purposes of Utah Code Ann. § 76-6-302.
According to Webster's Third New International Dictionary 23 82 (1993), "threaten" means
"to give signs of the approach of (something evil or unpleasant): indicate as impending:
portend".3 For defendant's victims—or, indeed, any store clerk or teller faced with such a
coat-pocket gesture—the "approaching evil" was the possibility of being shot with a
"dangerous weapon."
A "dangerous weapon" is "any item capable of causing death or serious bodily
injury[] or a facsimile or representation of the item." Utah Code Ann. § 76-6-60 l(5)(a) &
(b). A facsimile, according to Webster's, is "an exact and detailed copy of something." Id.
at 813. For example, a toy gun or a replica of a gun would be a facsimile. There is no

3

"In the case of unambiguous statutes, this court has a long history of relying on
dictionary definitions to determine plain meaning." State v. Redd, 1999 UT 108, \ 11, 992
P.2d 986 (Utah 1996).
8

allegation that defendant used a facsimile; rather, he is accused of using a "representation" of
a dangerous weapon. When defendant placed his hand in his pocket and pointed toward his
victims, he intentionally represented that he had a dangerous weapon, to wit: a handgun. He
did so non-verbally by "portrayal or delineation. . . in a visible image or form." See
Webster's at 1926 (defining "representation"). Defendant's "use or apparent intended use of
the item [led] the victim[s] to reasonably believe the item [was] likely to cause death or
serious bodily injury;..." Utah Code Ann. § 76-6-60 l(5)(b)(I). Something is "apparent" if
it is "capable of easy perceptionf;] readily perceptible to the senses, esp sight[;] . . .
Readily manifest to the senses or mind as real or true and supported by credible evidence
. . ." Webster's at 102. Defendant's coat-pocket gesture has a meaning that is "readily
perceptible": "I have a gun and I'm prepared to use it."
Indeed, all of defendant's victims testified that they complied with the demands
precisely because they believed defendant may have a gun concealed in his coat pocket and
was pointing it at them during the various robberies. Lisa Ovard, store manager of a gas
station, said of the object in defendant's pocket: "I thought it was a gun." R. 173:11. She
also said she was afraid for her life. Id. Cynthia West, cashier at another gas station, said:
"I [saw] that he had his right hand in his pocket and it looked like he had a gun in his hand.
And I wasn't going to argue with him, so I opened up the till and gave him all the cash." R.
173:18. Cashier Jennifer Forsgren said defendant had his hand in his pocket during the
robbery and "I assumed he had a gun." R. 173:29. Gas station clerk Alan Cantonwine said
of the bulge in defendant's pocket: "It could have been a candy car, a finger, a gun. I didn't
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know, so I just did what he said. If it was a gun, I didn't want him to shoot me." R. 173:3738. Esther Cho, owner of a grocery store, said that when defendant pointed at her with an
object concealed in his right pocket and demanded money: "I didn't know what it was [in his
pocket] but it scared me." R. 173:70-71.
Defendant does not dispute that he committed simple robbery; rather, he claims there
were no aggravating factors because he did not possess, display or "represent" a "dangerous
weapon." In defendant's view, he simply walked into the various establishments, requested
money and employees were happy to comply.
The problem is that defendant's version makes no sense logically or legally.
Salesmen do not ordinarily turn over cash and jewels upon demand; they do so only when
demands are backed up by a threat of harm, generally from some kind of weapon. By
ignoring or minimizing the significance of the coat-pocket gesture, defendant advocates a
view akin to the fabled "elephant in the room"—something everyone sees but refuses to
acknowledge. This Court need not turn a blind eye to the obvious. Under the plain meaning
of the statutes, defendant robbed the jewelry store by using the "representation" of a
"dangerous weapon" to threaten Reinkoester and force him to comply with defendant's
demands. Defendant is, accordingly, guilty of aggravated robbery and the court of appeals
properly reversed the trial court's interlocutory order reducing the charge to simple robbery.

10

II.

DEFENDANT IS GUILTY OF AGGRAVATED ROBBERY
BECAUSE HIS NON-VERBAL CONDUCT CREATED THE
OBJECTIVELY REASONABLE BELIEF THAT HE
POSSESSED A DANGEROUS WEAPON.

Defendant insists that if he could be convicted of aggravated robbery because he
placed his hand in his pocket to simulate a gun, the distinction between simple and
aggravated robbery would be lost because it would leave the aggravating factor—the
presence of a dangerous weapon—up to the "subjective reaction of the victim..." Aplt. Br.
at 21. "[B]y allowing the subjective reaction of the victim to play a role in determining
whether a defendant committed a simple or aggravated robbery, the court of appeals
disregarded this Court's concerns in Suniville and opened the door for inconsistent
application of the aggravated robbery statute based in part on a victim's predisposition for
anxiety, fear or embellishment rather than the objective conduct of the robbery." Id. (citing
State v. Suniville, 741 P.2d 961 (Utah 1987)).
Defendant is incorrect. Non-verbal conduct such as defendant's coat-pocket gesture
unequivocally—and objectively—communicates a threat with a dangerous weapon, as the
history of Utah's aggravated robbery statutes demonstrates. Indeed, the Legislature's
amendment of the statutes in the wake of Suniville demonstrates a clear intent to include
conduct such as defendant's non-verbal gesture within the definition of aggravated robbery.
Utah's aggravated robbery statutes were amended in 1989 following this Court's
Sunivilk decision, which held that a robber who feigns possession of a firearm could not be
convicted of aggravated robbery. In Suniville, the defendant, wearing a dark ski mask,
approached a bank teller, lifted his hand inside his coat pocket over the counter and pointed.
11

Suniville, 1A\ P.2d at 962. According to the teller, the gesture made it look "like he had a
gun," even though he did not say he had a gun and the teller did not see a gun. Id. The
robber said only: "This is a robbery, don't turn it into a homicide. Give me all your money."
Id. The teller complied and produced about $ 1,500, which the robber grabbed with his left
hand; his right hand remained in his pocket throughout. Id.
The trial court ruled that Suniville's actions fell within the ambit of Utah's aggravated
robbery statute, which at that time elevated the crime if the robber used "a firearm or a
facsimile of a firearm, knife or a facsimile of a knife or a deadly weapon . . . " Id. at 963-64
(quoting Utah Code Ann. § 76-6-302(l)(a) (1987 version)). The trial court stated that "when
one uses any object with the intent to make the victim believe there is a gun and that the
victim reasonably could believe there is a gun, that whatever object is being used is, in fact, a
facsimile of a firearm, whether it is a piece of pipe in the pocket or a plastic gun or even a
finger,..." Id.
This Court disagreed. In reversing Suniville's conviction, the Court held that the term
"facsimile," which is defined as "'an exact copy, preserving all the marks of the original,'"
id. at 963 (quoting Black's Law Dictionary 531 (rev. 5th ed. 1979, and4th ed. 1968, at 706)),
cannot encompass defendant's "menacing gesture accompanied by threats indicating the
presence of a gun." Id. at 965.
Nonetheless, the Court recognized the validity of cases from other jurisdictions that
interpreted broader statutory language to include the use of feigned weapons within the
definition of aggravated robbery. Id. at 964. For example, the Court cited Breedlove v.
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State, 482 So.2d 1277 (Ala.Crim.App.1985) and the Alabama aggravated robbery statute,
which stated that "'an article used or fashioned in a manner to lead any person who is present
reasonably to believe it to be a deadly weapon or dangerous instrument, or any verbal or
other representation by the defendant that he is then and there so armed, is prima facie
evidence . . . that he is so armed.'" Suniville, 741 P.2d at 964 (quoting Ala. Code § 13A-841(b) (1975)); see also State v. Hopson, 362 N.W.2d 166 (Wis. Ct. App.1984) (aggravated
robbery committed "'by use or threat of use of a dangerous weapon or any article used or
fashioned in a manner to lead the victim reasonably to believe that it is a dangerous weapon.
. .'") (quoting Wis. Stat. Ann. § 943.32(l)(b), (2) (1985)) (cited in Suniville, 741 P.2d at
964).
In 1989, the Utah Legislature amended Utah's aggravated robbery statutes to cover
feigned weapons cases. The term "facsimile" was retained, but lawmakers added the broader
category to include robberies committed through a "representation" of a dangerous weapon.
Utah Code Ann. § 76-l-601(5)(b). Under the new statutes, a person committed aggravated
robbery through use of a facsimile or representation of a dangerous weapon if he or she also
either (1) uses or apparently intends to use the item in a way that "leads the victim to
reasonably believe the item is likely to cause death or serious bodily injury;" or (2)
"represents to the victim verbally or in any other manner that he is in control of such an
item." Utah Code Ann. § 76-1-60l(5)(b)(i) & (ii).
As argued in Point I, the plain language of the statutes covers feigned weapons cases
in which the bandit non-verbally "represents" possession of a dangerous weapon by placing
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a hand or object in a pocket and pointing it at a victim. And, in fact, the statutory language
defining feigned or simulated weapons has been given expansive interpretation by this Court
and the Utah court of appeals.
In State v. Hartmann, 783 P.2d 544 (Utah 1989), this Court recognized that simulated
or feigned weapons could fit the definition of a "dangerous weapon" under Utah law.
Hartmann was convicted of aggravated sexual assault and aggravated burglary after he broke
into a woman's apartment and raped her by claiming that he had a gun and would shoot her
children if they awoke and came to investigate. Id. at 545. On appeal, Hartmann claimed
that verbal threats alone cannot be considered an aggravating circumstance. Id. at 546, 547.
This Court disagreed. In affirming Hartmann's conviction, the Court stated:
Threats may be communicated by action or conduct as well as by words... .
When a verbal threat of "death, or serious bodily injury to be inflicted
imminently on any person" is made during the course of a rape or forcible
sodomy, the aggravated circumstance requirement .. .is fully satisfied.
Id. at 547 (internal citation omitted; emphasis added). The Court also noted that "threats are
particularly terrifying whether or not the perpetrator actually possesses a weapon." Id.
In State v. Candelario, 909 P.2d 277 (Utah App. 1995), the court of appeals upheld
the aggravated robbery conviction of a defendant who told the victim he had a gun, although
he did not display a weapon or anything that appeared to be a weapon. Id. at 277. In the
opinion, the court carefully distinguished between a "facsimile," which is "an exact and
detailed copy", and "representation," which
is an expansive term, and, while it can mean "a likeness,
picture, model, or other reproduction," it can also refer to "a
statement or account especially] made to convey. . .[an]
14

impression of something with the intention of influencing . . .
action."
Candelario, 909 R.2dat278 (citing Webster's Third'NewInVlDictionary 813,1926 (1986))
(emphasis added). According to the court, "representation" has a variety of meanings which
include not only verbal representation, but also "a likeness, picture, model, or other
reproduction." Id. Moreover, the court explicitly pointed out that, regarding the
representation concerning a "dangerous weapon" under Utah Code Ann. § 76-6-601, "such a
statement can be either in the form of a verbal assertion or nonverbal action." Id at n.2
(emphasis added). Thus, under the correct interpretation and application of Utah law,
defendant's use of his finger or other artifice during the course of the robbery was a
representation of a firearm in the sense that it was, at minimum, a "likeness, model or other
reproduction" of a gun. Id.; see also State v. Adams, 830 P.2d 310,313-14 (Utah App. 1992)
(affirming aggravated robbery conviction where defendant touched a bulge in his pants and
threatened to shoot).
The court of appeals' reasoning in Candelario is compelling and has been echoed in
other jurisdictions with similar aggravated robbery statutes. For example, in People v.
Taylor, 628 N.W.2d 55 (Mich. App. 2001), defendant claimed a fatal lack of "objective"
evidence to support his conviction for the armed robbery of a convenience store because he
merely held a hand inside his jacket and pants while telling the cashier "This is a stick up"
and "Open the [cash] drawer." Id. at 58. In Michigan, armed robbery is committed when the
robber is "armed with a dangerous weapon, or any article used or fashioned in a manner to
lead the person so assaulted to reasonably believe it to be a dangerous weapon..." Id. at 57
15

(citing Mich. Stat. Ann. § 28.797). In affirming that defendant committed armed robbery by
placing his hand in his jacket and pants, the court stated:
While this portion of the armed robbery statute focuses on the belief of the
victim that the defendant was armed, that belief must be reasonable and our
courts have long recognized that the victim's subjective belief alone is
insufficient to support a conviction of armed robbery. . . . Therefore, the
prosecutor must submit "some objective evidence of the existence of a
weapon or article55 to the finder of fact.
Id. at 59 (citation omitted; emphasis in original). The court found the evidence against the
defendant
went well beyond a mere subjective belief that defendant was armed during
the robbery. Rather, there was ample objective evidence that defendant either
had a gun or simulated one so as to deliberately lead complainant to
"reasonably believe55 he had a gun. Complainant testified that, during the
robbery, defendant placed his hand inside his jacket and into the front of his
pants. Objectively, defendant could have carried a weapon under his jacket
and in his waistband.
Id. at 61.
The court also explicitly rejected the defendant's contention that a gesture simulating
the presence of a weapon without more is insufficient to constitute armed robbery.
[W]e decline to hold that a defendant must verbally threaten the victim with
some specific bodily harm in order to obtain a conviction of armed robbery.
If there is sufficient evidence that, during the course of the robbery, the
defendant simulates a weapon so as to induce the victim to reasonably believe
he is armed and, by word or conduct, threatens the victim by announcing a
robbery or otherwise suggesting the potential use of the weapon, then the
defendant may be convicted of armed robbery.
Id.
This view is consistent with the majority of jurisdictions that have considered the
issue. See, e.g., Lynn Considine Cobb, Annotation, Robbery by Means of Toy or Simulated
16

Gun or Pistol, 81 A.L.R.3d 1006. For example, in Faulkner v. State, 581 S.E.2d 365 (Ga.
App. 2003), the defendant entered a tanning salon with a white sock covering his hand. As
he approached the cash register, an employee saw that the sock concealed something shaped
like a gun. Defendant pressed the sock into the employee's back and told her to open the
register. The employee testified that something in the sock "felt like . . .a gun," that she
believed it was a gun and that she was afraid. Id at 366-67. Defendant was convicted of
armed robbery—the taking of property of anotherfromthe person or the immediate presence
of another "by use of an offensive weapon, or any replica, article, or device having the
appearance of such weapon." Id at 367. The defendant claimed the evidence was insufficient
to sustain a conviction for armed robbery because there was no evidence of a weapon and no
evidence that the victim's apprehension was reasonable. Id. The appellate court disagreed,
noting that although the defendant "may not have displayed a gun to the tanning salon
employee, the evidence authorized a finding that he used an article that had the appearance
of a gun to persuade her to comply with his demand and that his acts created a reasonable
apprehension on her part that he was threatening her with a gun." Id.
In State v. Arena^ 663 A.2d 972, 978 (Conn. 1995), the court considered whether a
defendant convicted of robbery was entitled to a lesser-included-offense instruction because
an object concealed in a plastic bag could have been something other than a gun. Witnesses
testified that the defendant approached a checkout counter and stated, "Put all the money in a
bag." At the same time, the defendant placed an opaque plastic shopping bag on the counter
and pointed it at the checker. The bag contained an object that was round and about 16
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inches long, which the checker testified looked like a gun. Id. at 974. The defendant
requested a lesser-included-offense instruction based on testimony from one witness who, on
cross-examination, agreed that the object inside the bag could have been a club. Id. at 978.
The trial court denied the defendant's request for a lesser-included-offense instruction and
the Connecticut Supreme Court agreed. "The state only had to prove that the defendant
represented by his conduct that he had a firearm. The actual contents of the bag are
irrelevant. There is no evidence that the defendant represented by his words or conduct that
he had something other than a firearm." Id. (emphasis in original).
In People v. Lopez, 135 A.D.2d 443 (N.Y. App. 1987), defendant approached the
victim and stated, "[T]his is a stick up, give me your radio." At the same time, defendant
placed his hand inside his vest pocket, "as if he had a gun." Id. at 443. The victim, believing
defendant had a gun, turned over his radio. Id. Defendant was tried and convicted of two
counts of robbery, one involving the use of a weapon. However, the trial court dismissed the
weapon-related count on motion from defendant because, even though defendant placed his
hand in his vest, "his hand never formed the shape of any object." Id. The New York
appellate court reversed. "Where an unarmed robber holds his hand in his pocket so as to
give the impression that he is holding a gun, he has '[d]isplay[ed] what appears to be . . . a
firearm' within the meaning of the statute." Id. at 444.
InState v. Ellison, 819P.2d 1010 (Ariz. App. 1991), the court held that defendant and
an accomplice were guilty of armed robbery because they were either "armed with a deadly
weapon or a simulated deadly weapon" or "use[d] or threatened] to use a deadly weapon or
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dangerous instrument or a simulated deadly weapon." Id. at 1012 (citing Arizona Revised
Statues § 13- 1904(A)). "They committed the robberies by positioning their hands to make
their hands appear as if they instead were deadly weapons." Id. at 1013.
Despite clear Utah precedent recognizing that a robber's non-verbal representations
can meet the definitional requirements of Utah's aggravated robbery statutes—and despite
the overwhelming concurrence of the majority of jurisdictions with similar statutes—
defendant persists. His principal complaint seems to be that the court of appeals' Ireland
opinion blurs the distinction between simple and aggravated robbery by ignoring subsections
(i) and (ii) of Utah Code Ann. § 76-l-601(5)(b). Defendant's position seems to be that
although a finger or object in a pocket may be a "representation" of a dangerous weapon,
thus satisfying section (b), such a gesture does not "lead the victim to reasonably believe the
item is likely to cause death or serious bodily injury" (subsection (i)) or "represent^ to the
victim verbally or in any other manner that he is in control of such an item" (subsection (ii)).
Aplt. Br. at 20-21 (citing Ireland, 2005 UT App. 209 atffi[7-13).
Defendant reaches this conclusion by taking an unnecessarily narrow view of the term
"representation" and the gestures that may constitute representations. Defendant seems to
believe that if a coat-pocket gesture is deemed a "representation" of a gun, it cannot at the
same time communicate that the representation is likely to cause death or serious bodily
injury or "represent" that the robber is in possession of such a weapon. But there is simply
no reason to construe the language so narrowly. A "representation" of a dangerous weapon
may simultaneously communicate that such a representation is "likely to cause death or
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serious bodily injury." A robber who employs such a "representation" is also representing,
"verbally or in [some] other manner," that he is in possession of the means to cause serious
bodily injury or death. Thus, Ireland does not, as defendant claims, ignore the two
subsections; rather, the opinion correctly interprets the statute in a way that shows
defendant's conduct comes under both subsections.
In support of this unnecessarily restrictive reading of Utah aggravated robbery
statutes, defendant cites cases from two jurisdictions—Kentucky or Michigan. See, e.g.,
Aplt. Br. at 9 (citing Williams v. Commonwealth, 721 S.W.2d 710 (Ky. 1986)) and 17 (citing
People v. Banks, 563 N.W.2d 200, 202 (Mich. 1997); People v. Taylor, 628 N.W.2d 55
(Mich. App. 2001)). However, these cases are either irrelevant or unpersuasive. Williams is
a Kentucky case relied upon by this Court in Suniville to determine that the defendant's use
of a feigned weapon could not constitute aggravated robbery. See Suniville, 741 P.2d at 965
(citing Williams, 111 S.W.2d at 712-13). However, the Kentucky statute analyzed in
Williams says nothing of "facsimiles" or "representations" or feigned weapons of any sort.
As for the Michigan cases, defendant's reliance is misplaced given that authority from
that jurisdiction is more favorable to the State's position. Defendant cites the Michigan
cases in support of his claim that allowing a hand in a pocket to constitute a "representation"
of a dangerous weapon would improperly define aggravated robbery "based on the
subjective response of the victims,..." Aplt. Br. at 16. By contrast, "[i]n feigned weapons
cases, the Michigan courts have required an objectively reasonable belief that the robbery is
armed . . ." Aplt. Br. at 20. It is true that the Michigan courts have required objective
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evidence to support the victim's belief that a robber is armed. See, e.g., Taylor, 628 N. W.2d
at 59. But it is also true that Michigan courts have recognized that non-verbal gestures—
such as a robber who reaches into his jacket and into the front of his pants—can constitute
objective evidence to support the victim's belief that he had a weapon.

Id. at 61.

According to the court, such evidence
went well beyond a mere subjective belief that defendant was armed during
the robbery. Rather, there was ample objective evidence that defendant either
had a gun or simulated one so as to deliberately lead complainant to
"reasonably believe" he had a gun. Complainant testified that, during the
robbery, defendant placed his hand inside his jacket and into the front of his
pants. Objectively, defendant could have carried a weapon under his jacket
and in his waistband.
Id.
The foregoing authority demonstrates that court of appeals correctly held that
defendant's "action of holding his hand in his pocket simulating a gun constitutes a
' representation' within the meaning of Utah Code section 76-1-601. [Defendant's] conduct is
sufficient to sustain aggravated robbery charges so long as the victims 'reasonably belie[ved]
the item [was] likely to cause death or serious bodily injury.'" Johnson, 2005 UT App 210 at
<[ 11 (quoting Utah Code Ann. § 76-l-601(5)(b)(i)). This holding is consistent with Utah
precedent because "[t]hreats may be communicated by action or conduct as well as by
words

" Hartmann, 783 P.2d at 547 (emphasis added). A representation of a "dangerous

weapon" under Utah Code Ann. § 76-6-601 may take "the form of a verbal assertion or
nonverbal action." Candelario, 909 P.2d at 278 n.2 (emphasis added). Such non-verbal
action provides "ample objective evidence that defendant either had a gun or simulated one
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so as to deliberately lead complainant to 'reasonably believe' he had a gun..." Taylor, 628
N. W.2d at 61. Accordingly, this Court should affirm the court of appeals decision reversing
the trial court's determination that defendant's gesture did not elevate his crimes to
aggravated robbery.
III.

VICTIMS SHOULD NOT BE REQUIRED TO VERIFY THAT A
WOULD-BE ROBBER IS ACTUALLY IN POSSESSION OF A
WEAPON.

In rejecting defendant's motion to reduce the charges against him from aggravated
robbery to simple robbery, the trial court in the Ireland case made an important observation:
"[I]t is not fair, reasonable or wise to place the burden upon a witness to inquire whether or
not a bulge in the defendant's pocket is or is not a weapon." See Memorandum Decision,
dated April 2, 2004, attached as Addendum E.
Other courts have voiced similar concerns about placing the onus on the victim to
challenge the robber to prove that he actually possess a weapon. For example, in Aaron v.
Kelly, 65 F. Supp.2d 183 (S.D.N.Y. 1999), the court held that the defendant was properly
convicted under a New York statute that enhanced the crime of robbery if the robber
"[djisplays what appears to be a pistol, revolver, rifle, shotgun, machine gun or other
firearm.. rid. at 185 (citing N.Y.Penal Law § 160.10(2)(b)). The defendant was convicted
of sneaking into a dorm house and robbing two students. While fleeing from one of the
students, the defendant put his hand in his pocket and, in a "threatening manner," told the
student chasing him to be quiet. Id. at 184. In rejecting the defendant's claim that his
gesture alone was insufficient to constitute armed robbery under the statute, the court noted
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that New York caselaw had long held that that"'display of anything that appears to be [a
firearm], though held inside a coat or otherwise obscured, is covered' by the law," thus
elevating the level of offense for displaying what appears to be a firearm. Id. at 187. The
court also stated that even if the student who pursued the defendant
was in fact uncertain as to whether [defendant] had a gun or a knife, that
would not affect the propriety of his conviction under New York law. "A
robbery victim is not, in our view, required to call a robber's bluff, in order to
allay any lingering uncertainty, before the armed offense is made out."
Id. at 187 (citing People v. Bynum, 125 A.D.2d 207, 209, 509 N.Y.S.2d 321, 323 (1st Dep't
1986), affd, 70 N.Y.2d 858, 523 N.Y.S.2d 492, 518 N.E.2d 4 (1987)).
The dangers of requiring a robbery victim to confirm that the hand or bulge in the
robber's pocket is an actual weapon are apparent. It is inevitable that the clerk who is
required to verify the existence of a weapon will end up injured or worse on the occasion
when it turns out that the robber has a real weapon. This Court should not adopt a policy that
encourages such potentially disastrous confrontations.
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CONCLUSION
For the foregoing reasons, this Court should affirm the court of appeals' decision in
Johnson reversing the trial court's decision to reduce the charges against defendant to simple
robbery.
RESPECTFULLY SUBMITTED this 9th day of January, 2006.
MARK. L. SHURTLEFF
Attorney General
BRETT J. DELPORTO
Assistant Attorney General
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intended to cause death or serious bodily
injury.
*1028 Michael A. Peterson and Joan C.
Watt, Salt Lake Legal Defender Association,
Salt Lake City, for Appellant.
Mark L. Shurtleff, Attorney General, and
Brett J. DelPorto, Assistant Attorney
General, Salt Lake City, for Appellee.
Before BILLINGS, P.J, and DAVIS and
JACKSON, JJ.
OPINION
BILLINGS, Presiding Judge:

Holding: The Court of Appeals, Billings,
P.J., held that defendant's nonverbal gesture
of pointing his hand inside his coat pocket
close to his right side with his elbow
extended constituted representation of
dangerous weapon, so as to establish
aggravated robbery charge.
Affirmed.
West Headnotes
Robbery € = > H
342kl 1 Most Cited Cases
Defendant's nonverbal gesture of pointing
his hand inside his coat pocket close to his
right side with his elbow extended
constituted representation of dangerous
weapon, so as to establish aggravated
robbery charge; dangerous weapon statute,
defining dangerous weapon as including
facsimile or representation of any item
capable of causing death or serious bodily
injury, included nonverbal gestures, gesture
was intended to look like gun for purpose of
influencing sales person to give defendant
all of the cash in cash drawer, and sales
person reasonably believed that item was
© 2005 Thomson/West. No

**1 Defendant William Joseph Ireland
(Ireland) appeals the trial court's judgment
convicting him of aggravated robbery under
Utah Code section 76-6-302. See Utah Code
Ann. § 76-6-302 (2004V We affirm.
BACKGROUND
**2
On December 6, 2003, Jeffrey
Reinkoester (Reinkoester) worked as a sales
person in the Fortier jewelry store in the
Gateway Plaza in Salt Lake City. Ireland
entered the store wearing a thick, puffy coat
and a beanie. Reinkoester greeted Ireland
who responded, "I want you to go and get
me all the money in the cash drawer right
now. I'm not kidding. Hurry." As Ireland
made this demand, he pointed at Reinkoester
with his right hand, which he kept concealed
in the pocket of his coat. Ireland's hand was
held close to his right side with his elbow
extending behind him.
Reinkoester
observed that Ireland gestured like he had a
gun and described Ireland's hand in his coat
pocket as "pointing at [Reinkoester]."
Ireland's hand was "definitely gesturing like
there was a weapon, but it was more subtle."
i to Orig. U.S. Govt. Works.
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Ireland made no verbal statement that he had
a gun or weapon, and Reinkoester did *1029
not see a gun, but Reinkoester thought that
Ireland might have a gun due to Ireland's
gesturing in his pocket. Reinkoester thought
he may be shot if he did not comply with
Ireland's request.
**3 Reinkoester walked behind the counter
toward the cash drawer and put what little
cash the store had in a bag. The counter was
too high for Reinkoester to see Ireland's
hands, so Reinkoester could not tell if
Ireland had his hand in his pocket. Holding
up a roll of quarters, Reinkoester asked
Ireland whether he wanted the change and
Ireland responded, M[F]ill it with jewelry."
Before Reinkoester could fill the bag with
jewelry, Ireland said, "[J]ust give it to me,"
grabbed the bag, and ran to the front door.
**4 Meanwhile, Nelson Fortier (Fortier),
the storeowner, realized a robbery was in
progress.
Fortier exited the store and
attempted to block the doors so that Ireland
could not exit.
Ireland pushed and
eventually opened the door. Fortier chased
Ireland and demanded he return the money.
Ireland complied, then ran away, but was
later arrested.
**5 Ireland was charged with one count of
aggravated robbery, a first degree felony
pursuant to Utah Code section 76-6-302, and
theft of services, a class B misdemeanor in
violation of Utah Code section 76-6-409.
See Utah Code Ann. § § 76-6-302, -409
(2004). Ireland moved to reduce the charge
of aggravated robbery to simple robbery, a
second degree felony. After a hearing, the
trial court denied the motion.
Ireland
subsequently entered a conditional plea of
guilty to aggravated robbery, reserving the
right to appeal the denial of his motion.
Ireland now appeals.
© 2005 Thomson/West. No
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ISSUE AND STANDARD OF REVIEW
**6 At issue is whether the trial court
properly interpreted Utah Code sections 766-302 and 76-1-601 in convicting Ireland of
aggravated robbery. We review the lower
court's interpretation of statutes for
correctness. See State v. Pixton, 2004 UT
App 275,1 4,98P.3d433.
ANALYSIS
**7 Ireland argues that the trial court erred
by convicting him of aggravated robbery
pursuant to Utah Code sections 76-6-302
and 76-1-601 (the aggravated robbery and
dangerous weapon statutes respectively)
because there was insufficient evidence to
support the conviction. The aggravated
robbery statute provides that "[a] person
commits aggravated robbery if in the course
of committing a robbery, he ... uses or
threatens to use a dangerous weapon as
defined in Section 76-1-601." Utah Code
Ann. § 76-6-302. The dangerous weapon
statute defines "[d]angerous weapon" as
including a "facsimile or representation" of
"any item capable of causing death or
serious bodily injury."
Id. §
76-1601(5)(a),(b). Moreover, "the actor's use or
apparent intended use of the item [must]
lead[ ] the victim to reasonably believe the
item is likely to cause death or serious
bodily injury." Id. § 76-1-60U5yb)(D.
**8 Utah courts have upheld convictions
for aggravated crimes when there has been
some kind of verbal representation or threat
that the defendant possessed a dangerous
weapon, even where the defendant did not
display the weapon. See State v. Hartmann,
783 P.2d 544, 547 (Utah 1989) (upholding
conviction for aggravated sexual assault
where defendant raped a woman while
telling her that he had a gun); State v.
Revos. 2004 UT App 151,1 3, 91 P.3d 861
a to Orig. U.S. Govt. Works.
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(upholding aggravated robbery conviction
where defendant yelled, "Get the gun and
shoot," and "shoot to kill" during the
robbery but did not display a weapon); State
v. Candelario, 909 P.2d 277, 277 (Utah
Ct.App.1995)
(upholding
sentence
enhancement for robbery where defendant
claimed to have a gun and threatened to kill
the cashier but did not display or gesture that
he had a weapon); State v. Adams, 830 P.2d
310. 311 (Utah Ct.App.1992) (upholding
aggravated robbery conviction where
defendant verbally threatened to use a gun
while putting his hand on his bulging
pocket).
**9 Ireland argues that the pointing gesture
inside his coat pocket does not constitute a
"representation" because it was not verbal.
We disagree and hold that the statute does
not require a "representation" to be *1030
verbal, but rather includes nonverbal
gestures.
**10 In Candelario, we interpreted the
term "representation" in a similar section of
the Utah Code to include nonverbal actions.
909 P.2d at 278. Specifically, Utah Code
section 76-3-203(2) (the enhancement
statute) provides that a sentence may be
enhanced by one year when " 'a dangerous
weapon or a facsimile or the representation
of a dangerous weapon, as provided in
Section 76-1-601' " is used while
committing a second degree felony.
Candelario, 909 P.2d at 278 (emphasis
added) (quoting Utah Code Ann. § 76-3203(2) (1995) (amended to what is now
Utah Code Ann. § 76-3-203.8 (2004))). We
defined "representation" as "an expansive
term," meaning "a statement conveying an
impression for the purpose of influencing
action." Id_ Moreover, we noted that "[s]uch
a statement can be either in the form of a
verbal assertion or nonverbal action." Id. at
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278 n. 2 (citing Utah R. Evid. 801(a)).
Therefore, we conclude that "representation
of a dangerous weapon" as provided by
section 76-l-601(5)(b) can be in the form of
a nonverbal gesture. [FN1]
FN1. Our conclusion is consistent
with other jurisdictions interpreting
statutory language similar to Utah's.
These jurisdictions have found that
nonverbal
communications
are
sufficient to establish aggravated or
armed robbery charges when the
victim reasonably believes the
defendant has a dangerous weapon.
See State v. Ellison, 169 Ariz. 424,
819 P.2d 1010. 1011, 1012
(Ariz.Ct.App. 1991)
(upholding
defendants' conviction of armed
robbery under Arizona armed
robbery statute where defendants
committed
robberies
by
"simulating] that they had handguns
in their pockets at the time they were
demanding money"); DeLeon v.
State, No. CACR 89-118, 1989 WL
148106, at * 1 , 1989 Ark.App.
LEXIS 608. at *3 (Ark.Ct.App. Dec.
6, 1989) (upholding armed robbery
conviction under Arkansas statute
providing that defendant must
"represent[ ] by word or conduct"
that he is armed with a deadly
weapon where defendant asked for
money while he had his hand in his
pocket and the victim believed
defendant had a weapon or gun in his
pocket); State v. Arena, 235 Conn.
67, 663 A.2d 972, 973, 978 (1995)
(determining defendant's action of
placing an opaque bag on the counter
with an object inside pointing at the
clerk while stating "[p]ut all the
money
in a bag"
satisfied
Connecticut's armed robbery statute

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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because defendant "represented by
his words or conduct" that he had a
firearm); State v. Lawrence, No.
9706017912. 2001 WL 1021385. at
*2. 2001 Del.Super. LEXIS 318. at
*7 (Del.Super.Ct Aug. 28. 2001)
(upholding conviction of robbery in
the first degree under Delaware
statute providing that defendant must
"display[ ] what appears to be a
deadly weapon" where defendant
wrapped a cloth around his hand so
that it appeared to hide a gun, and
where the victim reasonably believed
that defendant was armed (quotations
and citations omitted)), affd, 790
A.2d 476 (Del.2002); People v.
Taylor, 245 Mich.App. 293. 628
N.W.2d 55. 57. 61 (2001) (stating
"we decline to hold that a defendant
must verbally threaten the victim
with some specific bodily harm in
order to obtain a conviction of armed
robbery" where armed robbery
statute requires robber to be "armed
with a dangerous weapon, or any
article used or fashioned in a manner
to lead the person so assaulted to
reasonably believe it to be a
dangerous weapon");
People v.
Lopez, 135 A.D.2d 443. 522
N.Y.S.2d 145. 146 (1987) (holding
that where an unarmed robber holds
his hand in his pocket so as to give
the impression that he is holding a
gun, he has " '[displayed] what
appears to be a firearm' within the
meaning of the [armed robbery]
statute" and "there is no requirement
that the object need be anything
other than the defendant's hand"
(first alteration in original) (quoting
People v. Knowles, 79 A.D.2d 116.
123.436N.Y.S.2d25(N.Y.1981))).
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**11 Turning to the facts of this case, we
determine that Ireland's gesture of pointing
his hand inside his coat pocket close to his
right side with his elbow extended
constitutes a representation of a dangerous
weapon because such gesture was intended
to look like a gun for the purpose of
influencing Reinkoester to give Ireland all of
the cash in the cash drawer. [FN2]
FN2. Ireland relies heavily upon
State v. Suniville, 741 P.2d 961
(Utah 1987). where the Utah
Supreme Court held, under a
previous version of the aggravated
robbery statute, that the defendant
did not commit aggravated robbery
where he had his hand in his pocket
held up over the counter as if he had
a gun, and made threats that he
would "blast" people if they did not
cooperate. Id. at 962. The prior
version of the aggravated robbery
statute narrowly defined aggravated
robbery as where the perpetrator
used "a firearm or a facsimile of a
firearm, knife or a facsimile of a
knife or a deadly weapon." Id.;
Utah Code Ann. § 76- 6-302 (1978).
The court held that the "[defendant's
menacing gesture accompanied by
verbail threats is not sufficient
evidence alone to establish the use of
a firearm or a facsimile of a firearm.
To hold otherwise would pervert the
language of section 76-6-302 and
erode the statutory distinction
between robbery and aggravated
robbery." Id. at 965. However, since
the Suniville decision, the Utah
Legislature amended the aggravated
robbery statute to include not only a
"facsimile"
but
also
a
"representation" of "any item capable
of causing death or serious bodily

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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injury." Utah Code Ann. § 76-1601 (5)(a),(b) (2004).

Ireland's conviction for aggravated robbery.
Accordingly, we affirm.

*1031 **12 Moreover, we determine that
Reinkoester reasonably believed that the
"item [was] intended to cause death or
serious bodily injury." Utah Code Ann. §
76-1-601 (5)(b)(i) (2004).
Reinkoester
testified that he feared that if he did not
comply with Ireland's request, he may be
shot. Guns by their very nature are capable
of causing death or serious bodily injury.
Reinkoester's belief was based not only on
the subjective belief that he thought Ireland
had a gun, but also on objective evidence.
Reinkoester saw something "pointing at
[him]" inside Ireland's coat pocket. That
something "looked like a gun." This is
sufficient objective evidence to support a
reasonable belief that one might have been
injured if he or she did not comply. See,
e.g., Parker v. State, 271 Ark. 84, 607
S.W.2d 378. 379 (1980) (holding that
victim's subjective apprehension coupled
with defendant's objective conduct was
sufficient to sustain a conviction of
aggravated robbery); Faulkner v. State, 260
Ga.App. 794, 581 S.E.2d 365, 367 (2003)
(determining that victim had "reasonable
apprehension" where defendant used his
hand covered with a sock to look like a gun
and pressed it against victim's back); People
v. Taylor, 245 Mich.App. 293, 628 N.W.2d
55, 61 (2001) (holding there was ample
objective evidence that defendant either had
a gun or simulated one so as to deliberately
lead complainant to "reasonably believe" he
had a gun where defendant "placed his hand
inside his jacket and into the front of his
pants").

**14 WE CONCUR: JAMES Z. DAVIS
and NORMAN H. JACKSON, Judges.
113 P.3d 1028, 525 Utah Adv. Rep. 28,
2005 UT App 209
END OF DOCUMENT

CONCLUSION
**13 We hold that the trial court correctly
interpreted the aggravated robbery and
dangerous weapon statutes and uphold
© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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MEMORANDUM DECISION (Not For
Official Publication)
BILLINGS, Presiding Judge:
[f 1] *1 The State appeals an interlocutory
order granting Defendant Ryan Wayne
Johnson's motion to reduce the charges from
aggravated robbery to robbery on six counts.
The State argues that the trial court erred in
interpreting the term "representation" of a
dangerous weapon in Utah Code sections
76-6-302 and 76-1-601 to include only
verbal statements. Utah Code Ann. § § 766- 302, 76-1-601 (2004). The State avers

Page 1

that Johnson's use of his hand in his pocket
to simulate a gun constitutes a nonverbal
"representation" within the meaning of the
Utah Code. Johnson argues that even if we
determine nonverbal statements or gestures
constitute a "representation" under the
statute, the victims did not have a reasonable
belief that "the item [was] likely to cause
death or serious bodily injury" as required
by Utah Code section 76-1-601. IFN11 Id. §
76-l-601(5)(b)(i)- We reverse on five counts
and affirm on one count of the robbery
charges.
FN1. We review the trial court's
interpretation
of
statutes
for
correctness. See State v. Pixton, 2004
UT App 275,^ 4,98P.3d433.
fl[ 2] Johnson was charged with a total of six
counts of aggravated robbery in two separate
criminal informations. Four counts allegedly
occurred in December 2003 and two counts
in January 2004. Victims testified that on
each occasion Johnson approached the
victim and asked for money, that Johnson
had a bulge in his right pocket, that he had
his hand in his pocket, and that something
was protruding which looked like a gun. The
testimony was that Johnson made no verbal
threats nor did he tell any of the victims that
he had a gun in his possession. In addition,
some of the victims testified that they
complied with Johnson's requests because
they feared for their lives.
[f 3] In State v. Ireland 2005 UT App 209,
also issued today, we held that a
"representation" constitutes both verbal and
nonverbal statements or gestures. See id. at |
10. Because the facts of this case are nearly
identical to those of Ireland, the same

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Not Reported in P.3d
Not Reported in P.3d, 2005 WL 1119638 (Utah App.), 2005 UT App 210
(Cite as: 2005 WL 1119638 (Utah App.))
reasoning applies. Consequently, we hold
that the trial court erred in interpreting Utah
Code sections 76-6-302 and 76-1- 601 and
that a "representation" may be made by both
verbal and nonverbal statements or gestures.
For each of the six counts of robbery,
Johnson's action of holding his hand in his
pocket simulating a gun constitutes a
"representation" within the meaning of Utah
Code section 76-1-601. Johnson's conduct is
sufficient to sustain aggravated robbery
charges so long as the victims "reasonably
belie[ved] the item [was] likely to cause
death or serious bodily injury." Utah Code
Ann. § 76-l-60U5yb)ffl.
[f 4] After reviewing the record on each of
the six counts, we determine that the victims
had the requisite "reasonable belief to
sustain an aggravated robbery charge in all
but one of the six counts. In Ireland, we
determined that there must be objective
conduct by the defendant coupled with the
victim's
subjective
apprehension
to
constitute a reasonable belief. See 2005 UT
App 209 at ^ 12. In five of the counts,
victims testified that they saw or assumed
that Johnson had a gun, and for that reason
they complied with Johnson's request to give
him money. However, the victim in Count I,
occurring in January 2004, "didn't think
[that Johnson had a gun] because the bulge
wasn't big enough." Moreover, the victim
stated she thought that Johnson "was very
nice-spoken[,] ... not aggressive, not
anything that would make you think that he
was going to cause you harm." Clearly, this
victim did not have the requisite reasonable
belief that Johnson would cause "death or
serious bodily injury," and the objective
facts of the encounter reinforce this
reasonable belief. Thus, there cannot be an
aggravated robbery charge for this count.

Page 2

four counts occurring in December 2003 and
Count II in January 2004 and hold that those
counts sustain an aggravated robbery charge
under Utah Code sections 76-6-302 and 761-601. See Utah Code Ann. § § 76-6-302,
76-1-601. We affirm Count I in January
2004 as a robbery charge because the victim
did not have the requisite reasonable
objective belief to sustain an aggravated
robbery charge.
WE CONCUR: JAMES Z. DAVIS and
NORMAN H. JACKSON, Judges.
Not Reported in P.3d, 2005 WL 1119638
(Utah App.), 2005 UT App 210
END OF DOCUMENT

ffi 5] *2 Accordingly, we reverse on the
© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Addendum C

UT ST § 7 6 - 1 - 6 0 1
U.C.A. 1953 § 7 6 - 1 - 6 0 1
C
UTAH CODE, 1953
TITLE 76. UTAH CRIMINAL CODE
CHAPTER 1. GENERAL PROVISIONS
PART 6. DEFINITIONS
76-1-601 Definitions.

Unless otherwise provided, the following terms apply to this title:
(1) "Act" means a voluntary bodily movement and includes speech.
(2) "Actor" means a person whose criminal responsibility is in issue in a criminal
action.
(3) "Bodily injury" means physical pain, illness, or any impairment of physical
condition.
(4) "Conduct" means an act or omission.
(5) "Dangerous weapon" means:
(a) any item capable of causing death or serious bodily injury; or
(b) a facsimile or representation of the item; and:
(i) the actor's use or apparent intended use of the item leads the victim to
reasonably believe the item is likely to cause death or serious bodily injury; or
(ii) the actor represents to the victim verbally or in any other manner that he is
in control of such an item.
(6) "Offense" means a violation of any penal statute of this state.

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works

(7) "Omission" means a failure to act when there is a legal duty to act and the actor is
capable of acting.
(8) "Person" means an individual, public or private corporation, government,
partnership, or unincorporated association.
(9) "Possess" means to have physical possession of or to exercise dominion or control
over tangible property.
(10) "Serious bodily injury" means bodily injury that creates or causes serious
permanent disfigurement, protracted loss or impairment of the function of any bodily
member or organ, or creates a substantial risk of death.
(11) "Substantial bodily injury" means bodily injury, not amounting to serious bodily
injury, that creates or causes protracted physical pain, temporary disfigurement, or
temporary loss or impairment of the function of any bodily member or organ.
(12) "Writing" or "written" includes any handwriting,typewriting,printing, electronic
storage or transmission, or any other method of recording information or fixing
information in a form capable of being preserved.

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works

UT ST § 76-6-302
U.C.A. 1953 §76-6-302

E>
UTAH CODE. 1953
TITLE 76. UTAH CRIMINAL CODE
CHAPTER 6. OFFENSES AGAINST PROPERTY
PART 3. ROBBERY
76-6-302 Aggravated robbery.
(1) A person commits aggravated robbery if in the course of committing robbery, he:
(a) uses or threatens to use a dangerous weapon as defined in Section 76-1-601;
(b) causes serious bodily injury upon another; or
(c) takes or attempts to take an operable motor vehicle.
(2) Aggravated robbery is a first degree felony.
(3) For the purposes of this part, an act shall be considered to be "in the course of committing
a robbery" if it occurs in an attempt to commit, during the commission of, or in the
immediate flight after the attempt or commission of a robbery.

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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1

TUESDAY, FEBRUARY 10, 2004; P.M. SESSION

2

P R O C E E D I N G S

3
MR. ANDERSON: Your Honor, I think we need to do the

4 I
5

prelims on the Ryan Johnson matter.

6

THE COURT: Let's do that.

7

MR. UPDEGROVE: May I get all my cast of thousands in

8

here to check them off, your Honor?

9

court.

State v. Ryan W. Johnson.

Some appeared here in

Let me get the officers.
THE COURT: Sure. Okay.

10
11

All right.

I have case ending -0182, one Aggravated

12

Robbery, Count I; a second Aggravated Robbery, Count II; and a

13

third, Receiving or Transferring a Stolen Motor Vehicle, a

14

Second Degree. And they1re all alleged to have happened on

15

January 6, 2004 at 501 East 27th South.

16

-0182.

That!s in case ending

17

And in case ending -0176, I have four counts of

18

Robbery, December 21st, 2003, at 3310 South and 7th East.

19
20

And I assume you have copies of both of those,
Mr. Anderson.

21

MR. ANDERSON: Yes, your Honor.

22

THE COURT: We'll note your appearance for the

23
24
25

defendant; Mr. Updegrove for the State.
You let me know how you1re going to do this.
want that premarked?

Do you

MR. UPDEGROVE: What I would like to do is call up

1
2

everyone so I can check 'em off so I can be sure they are

3

here.
Sure, that f s fine.

4

THE COURT:

5

MR. UPDEGROVE;

6

when I call your name:

MR. UPDEGROVE: Yes.
THE COURT:

10

Just come on up here and wait until we

have everybody up here.
MR. UPDEGROVE: Allan Cantonwine, Lisa Ovard,

12
13

—

as a group to swear them all at the same time?

9

11

Darin Sweeten

THE COURT: We 1 11 wait until we have them all up here

7
8

If you would come forward to be sworn

Jennifer Forsgren, Sergeant Bahde.

B-a-h-d-e, I believe.

14

THE WITNESS:

15

MR. UPDEGROVE: Cynthia West.

16

That's correct.

Then in the next case:

Joe Clark, Sergeant Holmes,

17

Julie Valdez, Officer Schoney, Anthony Robert [sic], Esther

18

Cho.

19

And Ms. Cho has a Korean interpreter, your Honor.

20

THE COURT:

21

MR. UPDEGROVE: Teresa Horsley and Sergeant Smith.

22
23
24
25

Okay.

This is it, your Honor.
THE COURT:

Okay.

Is there a motion?
MR. ANDERSON:

Yes, your Honor.

I'd like to invoke

the Exclusionary Rule.
THE COURT:

So if you T 11 all face the clerk, she111

administer an oath to you.
COURT CLERK;

Just follow her directions.

All raise your right hand.

(Oath given to all the named individuals
simultaneously.)
THE COURT:

Okay.

What we're going to do is have you

all excluded from the courtroom, which means you all have to
wait outside the courtroom during the time the hearing is
going on.

And then you T 11 be called one at a time

individually into the courtroom to testify.
While the hearing is happening, you are required not
to discuss the case or your testimony with each other or
anyone else.

And the attorney will bring you in one at a time

and then we'll have you give your testimony.
You'll do one case at a time?
MR. ANDERSON:

One case.

I'll take the first case,

and Darin Sweeten will be my case manger in that case.
THE COURT:

Okay,

We'll allow him to remain.

Then if all the rest of you can remain outside,
we'll notify you when you should come back in.
(All the sworn individuals exit from the courtroom.)
MR. UPDEGROVE: Darin, if you will sit right here.
THE COURT:

So your first one is?

MR. UPDEGROVE: It's 0419er00176.
7

THE COURT:

1
2

Okay.

That's the one,

December 21st 2003, 3310 South 7th East?

3

MR. UPDEGROVE: Yes, ma 1 am.

4

MR. ANDERSON:

5

Your Honor, there are four separate

locations, four separate dates on the case.
THE COURT:

6

Okay.

And all they T ve put on the docket

7

text —

8

is four counts of Robbery.

9

location on the first count to enter it in.

10

which is what I was looking at, not the Information -And I guess they took the first

So Count I, Aggravated Robbery, a First Degree

11

Felony, 3310 South 7th East, December 21st; Count II is 315

12

East 39th South, December 22nd, 2003; Count III is 12 West

13

39th South, December 23rd; and Count IV is 315 East

14

39th South, December 24th.

15
16

So four counts of Aggravated Robbery at those
locations on those dates.

That's in case ending -0176, right?

17

MR. UPDEGROVE: Yes, ma'am.

18

THE COURT:

19

MR. UPDEGROVE: Lisa Ovard, O-v-a-r-d; Lisa.

20

THE COURT: As they come in, if you'll indicate for

21

the record —

22

Go ahead.

I believe everyone has been sworn, but go ahead.
LISA OVARD

23

called as a witness by the State, having been duly sworn, was

24

examined and testified as follows:

25

\\

DIRECT EXAMINATION
BY MR. UPDEGROVE:
Q

Would you state your name, please, and spell your

last name,
A

Lisa Ovard, O-v-a-r-d.

Q

And you have been previously sworn?

A

Yes.

Q

Ma'am, on the 21st of December of 2003, where did you

work?
A

I work at 3310 South 700 East, Sinclair.

Q

And were you on duty on the 23rd —

the 21st of

December?
A

Yes, I was.

Q

And what was your position?

A

I am the store manager.

Q

And how many people were there with you on that date?

A

Just myself.

Q

Now, did something unusual happen to you on the 21st

of December?
A

Yes.

A gentleman came in with his head wrapped up in

a white T-shirt and walked up to the counter.
Q

Can I stop you there, ma'am.

A

Sorry.

Q

When you say "wrapped up in a white T-shirt," could

you see his face?
A

1

A

I only saw his eyes.

2

Q

How was it wrapped around his face?

3
4
5

Was it around

his head or how?
A

It was around his head and around his mouth and his

nose to where I only saw his eyes.

6

Q

And when did you first see him come in?

7

A

I was actually smoking outside and I saw him walk

8

past.

9

doing bookwork and heard the dinger go off.

10

And then he was gone.

And then I went back in and was
And I looked up

and he was standing there.

11

Q

12

that rig?

13

A

When you were outside and he walked past, was he in

No.

He was just walking —

oh, yeah.

14

wearing the T-shirt around his head.

15

because he was cold because it was a cold day.

16

Q

And was it a male?

17

A

It was a male.

18

Q

What happened next?

19

A

The dinger went off.

Sorry.

He was

I thought he had it on

I looked up from my paperwork I

20

was doing and he was standing there.

21

my cubby —

22

hand on the counter in his pocket.

23

Sunflower Seeds bag on the counter and told me to put the

24

money in the bag.

25

Q

And I came around from

I have a little cubbyhole —

and he had his right

And he put a Spitz

Now, you just put your hand on the desk in front of

you or the portion of the rail in front of you.

Was his hand

in a pocket?
A

It was.

Q

And what sort of pocket was it in?

A

It was in his front right jacket, coat pocket.

Q

And you pointed it at me.

A

Yes, it was.

Q

What did you take it to be?

A

I thought it was a gun.

Q

Did you fear for your life?

A

I did.

Q

All right.

Was it pointed toward you?

Did he say anything to you besides what

you've already said?
A

He said, "Put the money in the bag."

him, "Change, too?"

And I asked

And he says, "Yes, the quarters."

Q

And what did you do?

A

I gave him the money.

Q

And approximately how much did you give him?

A

Between $2- and $250.

Q

Did he say anything more to you?

A

No.

Q

Did he leave after that?

A

He did.

Q

Did you determine his approximate height and weight?

A

At the time it was —

I said five nine, five ten, and
11

1
2
3

about 165 pounds I believe is what I said.
Q

And did you notice anything particular about the

portion of the face that you could see?

4

A

I noticed dark eyebrows and light eyes.

5

Q

Did you notice anything about those eyes?

6

A

I just thought they were really pretty.

7
8
9
10
11

(laughter).
Q

They just struck me.

Sorry

Sorry.

Would you look at this gentleman sitting at the table

here in the yellow and look at his eyes and his eyebrows; do
they look familiar?
A

Yes, they do.

12

MR. UPDEGROVE: Thank you very much, ma'am.

13

THE WITNESS:

14

THE COURT: Wait right there.

15

MR. ANDERSON: I need to ask you a few questions.

16

THE WITNESS:

17
18

Thank you.

Oh, Irm sorry.
CROSS EXAMINATION

BY MR. ANDERSON:

19

Q

Now, you said you heard the dinger.

20

A

Yes.

21

Q

And you came out and he was already at the counter

22
23

when you came from your cubby?
A

The cubby is — my counter is right here and I have a

24

little area that I work at that is blocked off. And I had my

25

head down and he was there.

The front door is like two feet

from the counter.
Q

So did you see him walk to the counter or had he

already got to the counter?
A

He was at the counter, um-hmm.

Q

You say his right arm was on the counter.

A

It was.
MR. ANDERSON:
THE COURT:

Q

Now, if I may approach you.
Yes.

Is this counter about the same height as your counter

where I f m standing?
A

It is.

Q

So was his right arm in the coat?

A

Um-hmm.

Q

Like how far forward was it on the counter?

A

It was like this.

Q

So the way you described it, just from the palm of

his hand was barely on the edge of the counter and would
extend through to the rest of his hand.

Is that correct?

A

Yes.

Q

Did you see his hand?

A

I did not.

Q

Did you see anything in his hand?

A

No, I did not.

Q

Did you see any protrusion from the coat, like a

point for instance?
13

1

A

Yes, I did.

2

Q

Describe that.

3

A

The only thing I could think is, it was either a gun

4

or a finger.

5

Q

So it could have been a finger?

6

A

Could have been, yes.

7

Q

Did he say anything about having a gun?

8

A

No, he did not.

9

Q

Did he make any motions, like move that arm up and

10

down and like point his hand at you?

11

A

No motions, just had it sitting on the counter.

12

Q

It just was sitting on the counter.

13

A

Yes.

14

Q

And it stayed on the counter the full time.

15

A

Yes, pointed directly at me.

16

Q

And then he gave you the bag.

17

A

Yes —

no.

Actually, the bag was on the counter; he

18

had set the bag on the counter.

19

came around the cubby.

It was on the counter when I

20

Q

So then he asked you to put some money in the bag.

21

A

Yes, he did.

22

Q

Just how did he say that; what were his exact words?

23

A

He said, "Put the money in the bag."

24

Q

Did he say "please" or just, "Put the money in the

25

bag"?

1

A

"Put the money in the bag," to my recollection.

2

Q

And you did.

3

A

I did.

4

Q

And he took the money and he turned?

5

A

No.

6

quarters.

7

Q

So he asked for everything.

8

A

He shoved the cash in his pocket.

9

Q

Okay.

10

A

Yes, with his left hand.

11

Q

At any time did he take his right hand out of his

12

I asked him if he wanted the change as well,

With his left hand?

pocket?

13

A

No.

14

Q

Even when he turned to leave, was his right hand

15
16

still in his pocket?
A

I don ! t recall.

I was too busy flipping the panic

17

button down and calling the police, as soon as he turned

18

around.

19
20

Q

But he didn't make any threatening gestures, other

than the fact that he had his hand in his pocket.

21

A

No.

22

Q

And he didn't say at any time that he had a gun.

23

A

No, he didn't.

24

Q

He didn't say he was going to hurt you.

25

A

No, he did not.

1

Q

He didn't threaten you in any way verbally.

2

A

No.

3

MR. ANDERSON:

4

THE COURT:

5
6

No more questions.

Go ahead.

REDIRECT EXAMINATION
BY MR. UPDEGROVE:

7

Q

After he left, did you see where he went?

8

A

Yes, I watched him.

9

He walked out my doors and

headed south on 700 East.

10

Q

Did you ever see him get in a car?

11

A

No, I did not.

12

MR. UPDEGROVE: Thank you very much, ma'am.

13

THE COURT:

14

MR. ANDERSON:

15

THE COURT:

16

THE WITNESS:

17

THE COURT:

18

MR. UPDEGROVE: Yes, ma'am.

19

THE COURT:

20

MR. UPDEGROVE: Cynthia West.

21

Any recross?
No, your Honor.

Thank you.

Now you may step down.

I'm nervous.

I'm sorry.

Do you want to excuse the witness?

You can go.

Thank you, Ms. Ovard.

CYNTHIA WEST

22

called as a witness by the State, having been duly sworn, was

23

examined and testified as follows:

24

THE COURT:

25

MR. UPDEGROVE: Thank you, your Honor.

You may proceed, Mr. Updegrove.

1
2

DIRECT EXAMINATION
BY MR. UPDEGROVE:

3

Q

Would you please state your name.

4

A

Cynthia West.

5

Q

Common spelling of West?

6

A

Um-hmm.

7

Q

And you have been previously sworn.

8

A

Yes.

9

Q

Now, on the 22nd of December were you employed?

10

A

11

Q

Where did you work?

12

A

Uh, 39th Phillips 66.

13

Q

And what address is that?

14

A

315 East 3900 South.

15

Q

And is this in Salt Lake County?

16

A

17

Q

What was your position?

18

A

Cashier.

19

Q

And on that particular day, December 22nd, were you

20

Yes.

Yes.

working alone?

21

A

Yes.

22

Q

Did something unusual happen that caught your

23

attention?

24
25

A

Yes.

I was taking a —

changing out the coffee

filter, and a man came in wearing a scarf over his face and

1

handed me a baggy.

2

Q

Now, where were you standing at the time?

3

A

Just right at the end of the counter.

4

Q

And would you please describe how this man had the

5

scarf over his face.

6

A

It was up over like this, and he had a hat on

7

Q

All right.

8

A

—

9

Q

All right.

10

A

Right.

11

Q

What type of bag?

12

A

It looked almost like a zip-lock bag but it didn ! t

13

—

to where I could only see his eyes.
And you said he handed you a bag.

have the zip-lock on it.

14

Q

Did he say anything to you?

15

A

Uh, he said something.

I really didn't understand

16

what he said the first time.

17

throw it away because I was standing right there by the trash

18

can.

19

just thought, Okay.

And so I said, "What?"

20

And I thought he wanted me to

And he said, "Fill it."

And I

And I went back around the counter to go to the

21

register.

22

and it looked like he had a gun in his hand.

23

going to argue with him, so I opened up the till and gave him

24

all the cash.

25

And I seen that he had his right hand in his pocket
And I wasn't

I asked him if he wanted all the coins and he said,

"The quarters."

So I gave him all the quarters. And I had a

couple of gold dollars and I told him, "Here's a couple of
gold dollars for you, too."
Then I said, "Can I get you anything else?"

And he

said, "No, that's all I need."
And I said, "Alrighty then, you have a good day."

I

was happy he was going to leave.
Q

When you described his right hand in his pocket, how

was it placed in the pocket?
A

He had a front pocket-type thing.

And he had his

hand where part of it poked out. And I told the police
officer, I didn't know if it was his finger or a Tootsie Roll
or a gun.

I was just going to give him whatever he wanted.

Q

And did you fear for your life?

A

Yeah.

Q

Now, after the individual left, did you see where he

went?
A

Uh, there's two doors to the store. And the counter

where I stand is right here.

He went out that door and went

that way towards some businesses.
him.

I didn't bother to follow

Instead, I just reached over and picked up the phone and

called 911.
Q

Did you see him get in a vehicle?

A

No.

Q

All right.

Could you estimate the approximate height
1 Q

1

and weight?

2

A

Well, he was taller than I was and skinny.

3

Q

And did you notice anything about the portion of the

4
5
6
7

face that you could see?
A

I know that he had real pretty eyes.

That's all I

could tell you.
Q

Ma'am, would you look at this gentleman sitting here

8

in the yellow and just picture his eyes and that portion of

9

the face that would be open from a scarf and a hat.

10
11
12

look familiar?
A

His eyes do look familiar.

You just don't get those

kind of eyes.

13

MR. UPDEGROVE: Thank you very much, ma'am.

14

THE COURT:

15
16
17
18

Does that

Okay.

Mr. Anderson.

CROSS EXAMINATION
BY MR. ANDERSON:
Q

Ms. West, he may look familiar but you cannot say

that he was the same person.

19

A

I cannot definitely say that he is.

20

Q

You cannot say.

21

A

No.

22

Q

I want to go back to when you said he first came up

23

and said something to you.

24

register.

25

A

No.

Now, you were not at the cash

I was where the coffee pots are.

1

Q

And you didn't really hear what he said.

2

A

No, because my back was to him.

3

Q

And then you turned around and he handed you the bag?

4

A

Yeah.

He handed me a baggy, and I thought he wanted

5

me to throw it away because I was right there at the trash

6

can.

7
8

Q

And then, immediately after handing you the bag, is

that when he said, "Fill it"?

9

A

Yes.

10

Q

And you assumed that he wanted it with money; is that

11

correct?

12

A

He told me to fill it with money.

13

Q

Fill it with money.

14

A

Yes.

15

Q

So you walked around the counter to fill it.

16

A

Yes.

17

Q

Now, when you saw him standing there, and you said he

18

had his right hand in his pocket.

19

A

Yeah.

20

Q

What kind of top —

21
22
23
24
25

was he wearing a coat, a

sweatshirt?
A

I think it was one of those sweatshirts that you pull

over that have the pocket in the front.
Q

So the pocket that goes —

if you put your right hand

in and your left hand in, you could touch in the middle.

1

Those kind of pockets?

2

A

I really don't know.

3

Q

Do you know what I mean by that though?

4

A

I know what you mean, but I don't know if it was that

5
6

kind of pocket or not.
Q

So it could have been a pocket where only the right

7

hand goes in the right side and the left hand goes in the left

8

side.

9

A

Yeah.

10

Q

And they don't meet in the middle.

11

A

Right.

12

Q

So you're not sure which one.

13

A

I don't know which one.

14

Q

Did his hand stay in his pocket the whole time?

15

A

Yes.

16

Q

Did he raise his hand up out of the pocket?

17

A

No.

18

Q

Did he like raise the pocket up and hold it toward

19

your face?

20
21
22
23
24
25

A

He didn't point it toward my face.

He just went like

this inside of his coat pocket.
MR. UPDEGROVE: May the record reflect, your Honor,
that she's bringing it up to at least her chest.
THE WITNESS:

About waist high.

And he was pointing

it up so I could see the shape of whatever it was.

THE COURT: The record will so reflect.

1
2
3

Q

(By Mr. Anderson)

out your hand as though your index finger is extended —

4

A

Right.

5

Q

—

6
7
8
9
10

I was going to say, you1 re holding

and pointed.

So you felt, at a minimum, that

there was something pointy inside the pocket?
A

Yeah.

I just assumed it was a small pistol and I

went from there.
Q

Or, as you told the cop, it could have been a Tootsie

Roll, a finger or a gun.

11

A

Right.

12

Q

Did he ever say he had a gun?

13

A

No.

14

Q

Did he ever say anything threatening to you?

15

A

No.

16

Q

Did he ever make any aggressive motion towards you?

17

A

No.

18

Q

He stood there -- now, the counter is between the two

19

He just asked for the money.

He didn't come behind the counter or anything.

of you, correct?

20

A

Right.

21

Q

Could you see his hand on the other side of the

22

counter?

23

A

24
25

Yeah.

He had it raised up enough to where I could

just see it over the counter.
MR. ANDERSON: If I may approach, your Honor.

THE COURT:

1
2

Q

3

courtroom?

Yes.

Is the counter about as high as the podium in the

4

A

About.

5

Q

Would you say the podium is higher or lower than the

6

counter?

7

A

Well, it depends on the person that's standing there.

8

I just know that I could see about from his waist, and he had

9

it up like this where I could see it.

10

Q

So you T re showing that it was raised above the

11

counter by about half of your hand, a distance of half your

12

hand, a couple of inches?

13

A

Right.

14

Q

And in the pocket still.

15

A

Right.

16

Whatever he had, he never pointed it at me.

He just showed me he had something.

17

Q

Now, it was cold.

18

A

Huh?

19

Q

It was cold out, correct?

20

A

Yeah.

21
22
23

I just assumed he was dressed that way because

it was cold outside.
Q

And people have their hands in their pockets when

they come in your store all the time; is that correct?

24

A

Some people do.

25

Q

And he could have had something in his pocket other

1

than a gun, correct?

2

A

Well, he could have had nothing in it, too.

3

Q

But he didn't make any statements about, I have a

A

The way —

4

gun.

5
6

gun.
Q

7
8

Well, he held his arm there.

He didn't like project

it towards you, correct?

9
10

his actions made me think that he had a

A

He had his hand in his pocket, and he went like this

so I could see a shape of something in his pocket.

11

Q

And he did that how many times?

12

A

While he was in the store he was doing that.

13

Q

He did that while he was standing at the counter.

14

A

Right.

15

Q

Not when he asked you for the money, but when he was

16
17
18

standing at the counter he did that.
A

When he said, "Fill it with money," he went like

that. And he kept it like that until he left.
Q

19

Okay.

And by meaning, "like that," again you have

20

raised your arm a little bit and you have your finger sticking

21

out.

22

A

Showing that he had something in his pocket.

23

MR. ANDERSON: Okay.

24

MR. UPDEGROVE: No further questions, your Honor.

25

THE COURT: All right. Would you like her excused?

No further questions.

1

MR. UPDEGROVE: Y e s , p l e a s e .

2

THE COURT:

3

MR. ANDERSON: No.

4

THE COURT:

5

THE WITNESS:

6

THE COURT:

7

THE WITNESS:

8

MR. UPDEGROVE: Jennifer Forsgren, F-o-r-s-g-r-e-n.

9

No o b j e c t i o n , Mr. Anderson?

You may go.
Home?
Home.
Oh, okay.

Thank you.

JENNIFER FORS(SKEN

10

called as a witness by the State, having been duly sworn, was

11

examined and testified as follows:

12

THE COURT:

13

MR. UPDEGROVE: Thank you.

14
15

Go ahead.

DIRECT EXAMINATION
BY MR. UPDEGROVE:

16

Q

17

name.

18

A

Jennifer Forsgren, F-o-r-s-g-r-e-n.

19

Q

And, ma f am, could you lean forward a little bit and

20

speak a little bit louder?
THE COURT:

21
22

The microphone amplifies just a little

bit.

23

A

24

Q

25

Would you please state your name and spell your last

Okay.
(By Mr.

Updegrove)

Now, on the 23rd of December of

last year, 2003, were you employed?

A

Yes.

Q

And where did you work?

A

Hardy Enterprise.

Q

Pardon me?

A

Hardy Enterprise.

Q

And is there a more common name for that?

A

Tesoro.

Q

At what location?

A

Main Street and 39th South.

Q

Would that be 12 West and 39th South?

A

Yeah.

Q

Is that in Salt Lake County?

A

Um-hmm.

Q

What was your position?

A

Cashier.

Q

And were you working alone?

A

Yes.

Q

Now, on the 23rd of December of last year, during

your shift —

how long is your shift, by the way?

A

About six, seven hours.

Q

From when to when?

A

5 to close, 5 to 11.

Q

Did anything unusual happen to you on your shift that

A

Yes.

day?

1

Q

What happened, ma'am?

2

A

I was robbed.

3

Q

Well, okay.

4
5

Would you please describe what you

initially saw.
A

Well, it was cold outside so I didnf t think anything

6

of it.

7

head.

8

Q

Was it a male or a female?

9 1

A

A male.

10

Q

Approximate height and weight?

11

A

Average.

12

Q

Nothing out of the ordinary then.

13

A

No.

14
15
16

When he walked in, he had a thing wrapped around his

I don't know how much guys weigh.

He had like distinctive eyes.

They weren't

normal color.
Q

All right.

Now, would you please describe —

made a motion around your head.

you

Without me leading you

—

17

A

Like a scarf.

18

Q

Would you describe how it looked?

19

A

All around his head except for his eyes.

20

Q

Was there anything on top of his head?

21

A

I don't think so.

22

Q

How did the rest of it go?

23

A

It just went around his head and not around his eyes

24
25

but around the rest of his head.
Q

Could you tell what piece of clothing that was?

A

Like a white scarf or a towel or somethinT.

2

Q

And did you see anything besides the eye area?

3

A

(Witness shakes head.)

4

THE COURT: Was that a no?

5

THE WITNESS:

6

THE COURT:

No.
Okay.

7

Q

(By Mr. Updegrove)

8

A

He put a bag on the counter and said, "Put the money

9

What did this man then do?

in the bag."
Did he do anything that led you to believe he might

10

Q

11

be armed?

12

A

Yeah.

13

Q

Do you remember which hand?

14

A

The right one, I believe.

15

Q

And would you please —

16
17
18
19
20

He had his hand in his pocket.

could you stand up and show

us how the hand was.
A

It was like that.

I didn!t know if he had a gun or

Sit down, please.

Did you make any assumptions about

not.
&

the hand in the pocket?

21

A

Did I what?

22

Q

Make any assumptions about it.

23

A

I assumed he had a gun.

24

Q

And because of that assumption, what did you do?

25

A

I put the money in his bag and gave it to him.

1

Q

Do you remember how much money you put in the bag?

2

A

Well, I was $96 short, so somewhere around there.

3
4
5

There was a lot of $ls.
Q

And did he say anything to you besides, "Put the

money in the bag"?

6

A

Well, I said, "Chill out."

And he said, "I'm

7

chilled."

8

Q

Did he leave the store?

9

A

Yes.

10

Q

Did you see where he went?

11

A

Yeah.

12

Q

Did you ever see him get in a car?

13

A

I didn't.

14

Q

And did you ever see him again?

15

A

No.

16

Q

Now, would you kindly look at this gentleman here in

That ! s about it.

He went to the south side of the store.

17

the yellow and look at his eyes.

Is there anything —

what do

18

you see —

19

A

The greenish color of his eyes.

20

Q

Does that refresh your recollection as to anything?

21

A

Yeah.

22

Q

What is that?

23

A

He has the same eyes, like the same color.

what comes to your mind when you see his eyes?

24

not normal blue or normal brown or whatever.

25

blue.

They're

They're like off

1

MR. UPDEGROVE: Okay.

2

THE COURT: Wait, wait.

3

6
7

Have a seat there,

Ms. Forsgren, because Mr. Anderson get's a turn.

4
5

Thank you very much, ma'am.

CROSS EXAMINATION
BY MR. ANDERSON:
Q

Ms. Forsgren, even though his eyes look familiar, you

could not identify him as the person.

8

A

Probably not.

9

Q

What did he say exactly about the money?

10

A

He said, "Put it in the bag."

11

Q

Put it in the bag. And he handed you a bag?

12

A

Yeah.

13

Q

Was he on the other side of the counter from you when

14

It was all crinkled up plastic.

he did that?

15

A

Yeah.

16

Q

And you stood up.

17

hand in the pocket.

18

was it a zipper coat?

19
20
21
22

A

Stand up again.

And he had his

Was it a similar type of coat as yours;

I don f t know if it had a zipper or it had buttons.

But I think it was corduroy.
Q

And hold your hand how he held his hand and I'll try

to describe it.

23

A

(Witness complies.)

24

Q

So you put your hand down inside of your coat.

25

A

Um-hmm.

1
2

Q

I don't see any fingers or anything protruding.

just that your hand is in your pocket.

3

A

Right.

4

Q

And he wasn't raising it up?

5

A

No.

6

Q

He just kind of stood there with his hand --

7

A

I only like looked at it once when -THE COURT:

8
9
10

It's

answer.
Q

Wait

!

til he finishes and then you can

Otherwise, we won't get all this on the record.
(By Mr. Anderson)

I was just going to say, he just

11

stood with it just kind of resting in his pocket down at the

12

side.

13

A

I believe so.

14

Q

You can sit down.

You say you assumed he had a gun,

15

correct?

16

A

Yeah.

17

Q

Never at any time did he say he had a gun.

18

A

Huh-uh.

19

Q

He didn't tell you he had any weapons of any kind.

20

A

He didn't say anything.

21

Q

He didn't verbally threaten you in any way.

22

A

No.

23

Q

He didn't move toward you in any threatening manner.

24

A

No.

25

MR. ANDERSON: No further questions.

THE COURT:

1
2
3

Redirect?
REDIRECT EXAMINATION

BY MR. UPDEGROVE:

4

Q

What made you assume that he had a gun?

5

A

Because he had his hand in his pocket. And people

6
7
8
9

donTt normally do that.
Q

Did you see any sort of protrusion or something

coming out from the pocket at all?
A

Not that I remember.

I looked at him because — my

10

cash register is over here and we were over here. And he put

11

the bag on the counter, and he had the one hand out and the

12

other hand in his pocket. And so I just assumed he had

13

something in there, something that led me to believe that he

14

had something.

15

MR. UPDEGROVE: Thank you very much.

16

THE COURT: Anything on that?

17
18
19
20

RECROSS EXAMINATION
BY MR. ANDERSON:
Q

If I could summarize this.

YouTre saying, the fact

that he had his hand in the pocket —

21

A

Um-hmm.

22

Q

—

23

A

Right.

24

Q

—

25

A

Right, um-hmm.

led you to the assumption —

that there may be something in there.

1
2
3

Q

None of his actions led you to believe that, just

other than the hand in the pocket.
A

No.

I assumed that he had it.

4

MR. ANDERSON:

5

MR. UPDEGROVE: No further questions, your Honor.

6

THE COURT: Would you like her excused?

7

MR. UPDEGROVE: Please.

8

THE COURT: Without objection?

9

MR. ANDERSON:

No further questions.

No objection.

10

THE COURT:

11

MR. UPDEGROVE: Allan Cantonwine.

12

You can go home.

Thank you.

M I A N CflNTCNWINE

13

called as a witness by the State, having been duly sworn, was

14

examined and testified as follows:

15

THE COURT:

16

MR. UPDEGROVE: Thank you, your Honor.

17
18
19
20

You may proceed.

DIRECT EXAMINATION
BY MR. UPDEGROVE:
Q

Would you please state your first and last names and

spell both of them.

21

A

Allan Cantonwine, A-l-l-a~n

22

Q

On the 24th of December, Christmas Eve of 2003, were

23

you employed, sir?

24

A

Yes, I was.

25

Q

Where were you working?

C-a-n-t-o-n-w-i~n-e.

A

Phillips 66 on the corner of 39th and 3rd East.

Q

Would that be 315 East 3900 South?

A

That f s it.

Q

In Salt Lake County?

A

Yes.

Q

What was your position?

A

Just a clerk.

Q

Was anybody else working with you that day?

A

Umm, Kim was working.

I worked —

when I came in and then she was leaving.
Q

Was that Myeong-Ock Kim?

A

Yes.

she was at work

So...

MR. UPDEGROVE: It's M-y-e-o-n-g hyphen O-c-k; last
name Kim, K-i-m.
Q

Did Miss Kim say something that caused you to look up

and notice her?
A

When I was walking into work, she asked me, "How do

you do this?"
what?"

And I approached the counter, "How do you do

I didnf t know what she was talking about.

And she

asked, "How do you open the register?"
And, you know, I really didn't understand why she
was asking me that.

Because when I walked in, there was her

and someone else behind the counter.
week there.

And it was my second

And I didn f t know who he was; I didn't know what

was going on and I didn't think there was anything out of the
35

1

ordinary.

2

Q

Can I stop you there.

Was Miss Kim behind the

3

counter?

4

A

Yes.

5

Q

And you said the second person, was he behind the

6

counter?

7

A

Yes, he was.

8

Q

Could you determine how he was dressed?

9

A

He had on a jacket and there was a white scarf over

10

his face.

11

Q

12

And as I came in

—

Can I stop you there.

Would you please describe for

the Court how it was arranged around his face, as you say.

13

A

It was up over the bottom part of his face.

14

Q

Was there anything on top of his head that you could

A

I don't recall.

15
16

see?
I wasn't really paying attention to

17

him when I walked in because she had asked me a question and

18

he had started walking out from behind the counter.

19

that's when I approached the counter to ask, you know, what

20

she needed help with.

21
22

Q

And

When did you first see the individual who was

covering the lower part of his face?

23

A

24

scarf on.

And as he walked from behind the counter, the scarf

25

came down.

So that's why I didn't think anything out of the

When I first walked in, I noticed that he had the

ordinary because it had fallen down, so...
Q

Okay.

A

She had asked me how to open the register.

What happened next?
And I was

kind of confused because, you know, I was so new and she had
been working there, and I thought, You should know how.
At that time, like I said, he had come around the
counter.

And there was a baggy sitting on the counter, and he

came and told me to put the money in the bag.

And so I walked

around the back of the counter, opened up the register, put
the money in the bag and put the bag on the counter.
Q

Why did you put the money in the bag?

A

Because he told me to.

I had worked at 7-Eleven

previously and, in training there, they said, Always do what
you're told.
He had his hand like in his pocket kind of like
this.

And I didn't know...

Q

Will you do that again, please, sir?

A

Kind of like this.
MR. UPDEGROVE: May the record indicate that

Mr.Cantonwine has his right hand in his pocket pushing out the
right side of the sweatshirt pocket with a finger extended.
Q

Did you make any assumptions about what might be in

the pocket?
A

It could have been a candy bar, a finger, a gun.

didn't know, so I just did what he said.

I

If it was a gun, I
37

1

didn ! t want him to shoot me.

2

care.

I was just going to do what I was told.

3

Q

And did you put the money in the bag?

4

A

Yes, I did.

5

Q

Did the individual then leave the store?

6

A

Yes, he did.

If it was his finger, I didn't

He turned around and exited the north

7

entrance —

or exited.

8

Q

And did you see anything after that?

9

A

Yeah.

I followed him outside the store.

And as I

10

went out the north entrance, Kim went out the south entrance,

11

because our owner of the store was there filling up his gas

12

and she told him.

13

our shed and dumpster is.

14

dark gray or black BMW.

15

color; I was trying to get the license plate number.

And he had ran and I ran behind to where
And there was a car there, like a

I wasn't really focusing on the

16

Q

Did you get a license plate number?

17

A

Yes, I did.

18

Q

What did you do with that license plate number?

19

A

I ran inside and wrote it down and then called 911.

20

Q

Now, when the individual was standing in front of

21
22

you, you said the mask came down over his face.
A

Our store is set up, when you walk in, just to the

23

left is where the counter is.

24

counter and come back.

25

store.

And you have to go around the

It goes almost all the way across the

So he had to go all the way around to come out.

1

So when I walked up to the counter —

2

this is set up here —

3

standing right here he came up behind me. So...
Q

4

he had to come around.

almost like
As I was

When he had his finger as you described and asked for

5

the money, what was the condition of the scarf on his face at

6

that time?
A

7

When he asked for the money —

when he came around,

8

it fell down and then he lifted it back up.

9

he was standing in front of the counter.

And that's when

Because I came back

10

around the counter, like I said, to get the money out of the

11

register.

12

Q

How long were you able to look at his face?

13

A

When he was coming around the counter, maybe a second

14

or two. Not very long, but long enough to know what he looked

15

like.

16

Q

Did you ever see him again?

17

A

After I called 911, a police officer came and picked

18

me up and took me to where they had finally caught up with

19

him.

20

gues you could say I identified him there.

And they got him out of the car and he stood there and I

21

Q

And you identified him.

22

A

Yes.

23

Q

How did you identify him?

24

A

They pulled up in the car.

25

I just -- that was him.

He got out of the car and

It just knew it was him.

1
2
3

Q

Was it the same height as the individual who had been

there?
A

Yes.

I looked at his face.

I got a clear shot of

4 1 his face, yes.
5

Q

Was he wearing the same clothing?

6

A

Yes, he was.

7

Q

Do you see that individual in court today?

8

A

Yes, I do.

9

Q

Would you please point him out and describe what he

10
11

is wearing.
A

MR. UPDEGROVE: Your Honor, may the record reflect

12
13

The yellow jumpsuit.

that the witness identified the defendant.

14

MR. ANDERSON:

15

THE COURT: Yes.

16

Mr. Anderson?

17
18

No objection.

CROSS EXAMINATION
BY MR. ANDERSON:

19

Q

Mr. Cantonwine, is that right?

20

A

Yes, that's right.

21

Q

Was there a video in the store?

22

A

I believe there was.

23

at the time.

24

police officer.

25

there.

I ! m not sure if it was running

The owner came in and gave the tape to the
So I'm sure that there was something in

I'm not a hundred percent positive if it was working

that day or not.
Q

Okay.

When he came around the counter, you say the

scarf came down.
A

Yes.

It was probably about the area of where —

like

if this was our counter, right where she is sitting.
Q

You are marking about six feet away from you.

A

Yes.

Q

And he came around and then the scarf came down.

A

Yes.

Q

And he took his hand out of his pocket and pulled it

back up?
A

I just looked over to notice him walking and then I

looked back over at Kim.

And thatf s when he came up behind me

and told me to go put the money on the bag.

And I was sort of

leaning on the counter sort of like this, looking to see what
she was doing with the register.

At that time she picked up

the phone. And that's when he!d approached me, and he was
telling her to put the phone down.
And at that point I was like, Okay; I kind of know
whatfs going on — you know what I mean? —

because, at first,

I was kind of confused.
Q

Did you see him pull the scarf back up?

A

I didn't see him pull it back up, no.

Q

You saw it come down.

A

Yes.
41

1

Q

You looked away.

2

A

Um-hmm.

3

Q

Then you see the scarf back up.

4

A

Yes.

5

Q

So you don't know if he used his right or his left

6

hand or both hands to pull the scarf back up.

7

A

I don't.

8

Q

How close was he to you when he got behind the

9

counter?

10

A

11

Q

12

A

When I came from around the counter?
Yes.
He was just -- I was in front of the register and he

13

was about —

and our counter is only about three feet wide,

14

and he was just on the other side of the counter.

15

Q

What kind of a jacket did he have on?

16

A

It was a darker, almost, I'd say, like a denim-type

17

jacket, I believe.

18

and remember.

Like a work jacket type.

It's hard to try

19

Q

Was it thick; would it be fairly warm?

20

A

I'd say it was a thicker jacket —

21

not puffy thick,

but it was a thicker jacket.

22

Q

Thicker than your sweatshirt.

23

A

Yes, yes.

24

Q

So when he had his hand inside the jacket, was his

25

hand just in the pocket?

1

A

He had it pointing like he had ahold of somethin'.

2

Q

So he had it kind of like in front --

3

A

Yes.

4 I

Q

—

5

A

Yes.

6

Q

How far was it extended, an inch or two?

7

A

He just had his hand up, like this.

8

Q

The way you're showing it, you are extending your

9

like the pocket was extended somewhat.

hand out an inch or two from the body.

10

A

Yes, yes.

11

Q

That's how you feel he was doing that.

12

A

Yes.

13

Q

Now, when he's behind the counter, did he ever touch

15

A

No.

16

Q

He didn't poke you or put anything up against your

17

back?

18

A

14

you?

When he came from behind me, I felt like somethin' --

19

I don't know what it was, but there was somethin' that touched

20

my back.

Like maybe if it was his finger, then —

21

Q

Or it could have been his elbow brushing by.

22

A

It could have been anything.

23

Q

You don't know what it was.

24

A

Yes.

25

Q

It wasn't a situation where he's standing behind you

1

and you felt that he had a gun pressed at your back.
A

2

That f s how way I felt at the time.

3

kind of just bumped into me.

4

back.

5

Q

For how long?

6

A

Just for a second.

7

There was something against my

Because as soon as he told me to

go put the money in the bag, I did.
Q

8
9

It wasn f t like he

Now, when the phone rang, or Ms. Kim was trying to

make a phone call.

10

A

Yes.

11

Q

And he told her not to.

12

A

Yes.

13

Q

He didn't say, I'm going to shoot you.

14

A

No.

15

Q

He didn't threaten her.

16

A

No.

17

Q

He just said, Put the phone down.

18

A

Yes.

19

Q

At no time did he say, I have a gun.

20

A

No.

21

Q

At no time did he say, You're going to be hurt.

22

A

No.

23

Q

At no time did he make any verbal threats to you at

A

None at all.

24
25

He said, "Put the phone down.'1

all.

Q

And his only action, according to your testimony, is

that he had his right hand in the pocket.
A

Yes.

Q

And that was somewhat extended.

A

Yes.
MR. ANDERSON:

No further questions.

MR. UPDEGROVE: No further questions.
THE COURT: Would you like him to be excused?
MR. UPDEGROVE:

THE COURT:

And without objection?

MR. ANDERSON:

THE COURT:

Please.

No objection.

You may go home, Mr. Cantonwine.

Thank

you.
MR. UPDEGROVE: At this time, your Honor, I would
like to submit State!s Exhibit 1 for admission.

It's the 1102

of Myeong-Ock Kim which she signed, which indicates, "To make
a statement that is not true is a Class A Misdemeanor," and
she signed it at the bottom.
Mr. Cantonwine said.

And she basically says what

She was the other person there.

MR. ANDERSON:

Your Honor, for the purposes of this

hearing only, we ! d have no objection.
THE COURT:

Okay.

I assume that ! s because it's

easier to give me the statement rather than having the
interpreter.
MR. ANDERSON:

That's not the reason.
4R

MR. UPDEGROVE: The interpreter is here for the other

1
2

case.

3

THE COURT: Oh, I see. All right.

4

MR. UPDEGROVE: Sergeant Bahde.

5

DAVID BAHDE

6

called as a witness by the State, having been duly sworn, was

7

examined and testified as follows:
THE COURT:

8

9
10

Go ahead.

DIRECT EXAMINATION
BY MR. UPDEGROVE:

11

Q

12

name,

13

A

Sergeant Dave Bahde, spelled B-a-h-d-e.

14

Q

I see you are a member of the South Salt Lake Police

15

Could you please state your name and spell your last

Department.

Were you on duty on the 24th of December of 2003?

16

A

Yes, I was.

17

Q

And did you receive a call concerning a robbery?

18

A

Yes.

19

Q

And were you given a description of a car?

20

A

Yes, I was.

21

Q

Do you remember what type of a car?

22

A

It was a silver BMW.

23

Q

Did you get a license plate number?

24

A

Yes, I did.

25

Q

And in the process of observing that vehicle, did you

1

spot one that had the same license plate number and was a BMW?

2

A

Yes, I did.

3

Q

What did you do?

4

A

Followed it for a few blocks

f

til the vehicle turned

5

down a dead-end street, turned on my lights and the vehicle

6

stopped.

7

taken into custody.

8
9

Q

I waited for backup and then the individual was

And do you see the individual today that you took

into custody?

10

A

Yes, sir.

11

Q

Could you please point him out and describe what he

12

is wearing?

13

A

That ! s the gentleman right there.

14

Q

What is he wearing now.

15

A

Oh, what he is wearing right now?

16

yellow jail uniform.
MR. UPDEGROVE: Your Honor, may the record reflect

17
18

He is wearing the

the witness identified the defendant.
THE COURT: Yes.

19
20

Q

And did you conduct any show-ups at that time?

21

A

Yes, sir.

22

Q

Who did you use for a show-up?

23

A

I don't recall the individuals name.

24
25

It was one of

the clerks that was working at 39th South and State.
Q

And what did you do with the defendant after you

1
2
3

arrested him?
A

He was placed into custody in the back of one of the

patrol cars and then transported to the office.

4

Q

Did he make any statements to you?

5

A

Not to me, no.

6

MR. UPDEGROVE: Thank you very much, sir.

7

MR. ANDERSON: No questions, your Honor.

8

THE COURT: Would you like him to be excused?

9

MR. UPDEGROVE: Please.

10

THE COURT: No objection?

11

MR. ANDERSON: No objection.

12

THE COURT: You can go.

13

THE WITNESS:

14

MR. UPDEGROVE: And the last one on this particular

15

Thank you, ma'am.

case, your Honor, is Detective Darin Sweeten.
THE COURT:

16

17

Okay.

DARIN SWiaimufl

18

called as a witness by the State, having been duly sworn, was

19

examined and testified as follows:

20
21
22
23

DIRECT EXAMINATION
BY MR. UPDEGROVE:
Q

Would you please state your name and spell your first

and last names.

24

A

It's Darin Sweeten, D-a-r-i-n

25

Q

By whom are you employed, sir?

S-w-e-e-t-e-n

A

South Salt Lake Police Department.

Q

In what capacity?

A

A detective.

Q

Now, sir, on the 24th of December of last year, did

you have an occasion to interview a person who had been
arrested for aggravated robbery?
A

Yes, I did.

Q

Where did you meet this individual?

A

He was being held in our department in a holding

cell.
Q

And did you get a name?

A

Yes, I did.

Q

What was that?

A

Ryan W. Johnson.

Q

Do you see that individual present in court today?

A

Yes, I do.

Q

Would you please point him out and describe what he

is wearing?
A

He is sitting at the defendant's table in a yellow

jumpsuit.
MR. UPDEGROVE:

Your Honor, may the record reflect

that the witness identified the defendant.
THE COURT:

Q

Yes.

Now, did you, before the interview began, did you

inform him of his rights per the Miranda,

decision?
dQ

1

A

Yes, I did.

2

Q

Was there any confusion?

3

A

Yes.

He asked me what I believed is the process of

4

how to get an attorney.

5

means to hire one on his own, that he could do that.

6

did not, at a later date a court, the Court would appoint one

7

for him.

8
9
10

And I described that if he had the
If he

Based on that confusion, I felt that there might be
some confusion with the Miranda.

So I remirandized him again

and he waived his rights and agreed to speak with me.

11

Q

Without an attorney present.

12

A

Without an attorney present, correct.

13

Q

Did you go over what happened that particular day on

14

the 24th?

15

A

Yes, we did.

16

Q

Did you go over any other incidents on any other

17

days?

18

A

Yes, we did.

19

Q

What days did you go over, do you remember?

20

A

We went over several other days, from December 21st,

21
22

December 22nd and December 23rd.
Q

And what did he say to you concerning —

well, first

23

of all, did you describe those dates as aggravated robberies

24

at convenience stores or gas stations?

25

A

Yes.

1

Q

And did he make any admissions to you?

2

A

Yes, he did.

3

Q

What did he tell you, sir?

4

A

The initial one that he was arrested for, I advised

5

him as to why he was being held, and there was some confusion

6

on his part.

7

that robbery for that night at I believe it was a Tesoro.

8

he admitted to going into that Tesoro and asking the clerk for

9

money.

I made that very clear, and then asked him about
And

10

Q

11

any sort?

12

A

Yes, I did ask him that.

13

Q

What was his response?

14

A

He said that no, he did not.

15

Q

Did you ask him if he did anything that would make an

16
17

Now, did you ask him if he had an actual handgun of

individual in the store believe he had a handgun?
A

I did ask him the manner of how he was using his

18

hands, based on some of the witness statements.

19

that he did have his hand in his pocket.

20
21

Q

And he said

Did you ask him his intent of why he had his hand in

the pocket?

22

A

He did not acknowledge any intent of any kind.

23

Q

Now, you stated that you went over all four of the

24

particular aggravated robberies that we have heard today:

25

21st, the 22nd, 23rd and 24th.

The

1

A

Actually, we went over three of the cases.

It wasn't

2

until after the interview, at a later time that evening, that

3

I found out about the fourth.

4

Q

Did he admit to the three that you discussed?

5

A

Yes, he did admit to the three.

6

Q

Which one didn' t he admit to?

7

A

I don't have my notes in front of me.

8

remember which one, I'm sorry.
MR. UPDEGROVE: May I present him his notes to

9
10

refresh his recollection, your Honor?

11

THE COURT:

12

THE WITNESS:

Sure.
I believe it was at one of the

13

occurrences at the 315 East 3900 South location.

14

two total robberies there.

15

the time.

16

Q

17
18

I can' t

(By Mr.

Vpdegrave)

There were

I only knew that there was one at

And how did you put the fourth

robbery together?
A

The investigative sergeant asked me if I'd asked him

19

about that one as well.

And I was under the impression that

20

there was only one at the time, so he made me aware that there

21

had been a second one at that location on a previous date.

22

Q

And then did you ask the defendant about that?

23

A

No.

24
25

He had already gone before I could on that

fourth one.
Q

Was there anything else that he said to you that led

you to believe that, in fact, he was the person that had
robbed those locations?
A

Yes.

Several times during our interview I had asked

him what he had done with the money, what was his motivation
for doing that.

He said that he!d had some trouble at home,

and thatfs why he was actually placed on NCIC by his parents
is to check the welfare. And he was using that money to rent
motel rooms because he had nowhere to stay here.
Q

Anything else, sir?

A

I don!t believe so.
MR. UPDEGROVE: Thank you very much.
CROSS EXAMINATION

BY MR. ANDERSON:
Q

Detective Sweeten, at the time of your interview —

it was tape recorded, correct?
A

Correct.

Q

Did Mr. Johnson seem tired?

A

Yes, he did.

Q

Did he seem like he may be on controlled substances?

A

No, he did not.

Videotaped and audio.

I knew that he had been waiting

quite awhile for me to respond there, because I was called out
after hours on Christmas Eve.

So it looked like he had been

tired because of waiting for my response.
Q

Did you ask him if he had taken any drugs?

A

No.
53

1

Q

Did you know that he had a heroin problem?

2

A

Not until later on.

3

Q

Isn f t it true that sometim€>s people who are on heroin

4

can also manifest as tired?

5

A

Absolutely.

6

Q

And that they may not know exactly what they are

7

talking about when they are on heroin.

8

A

That's been my experience, yes.

9

Q

So sometimes fatigue can be mistaken as fatigue

10

versus a drug, somebody that's on drugs.

11

A

It ! s possible, yes.

12

Q

Do you remember talking to Mr. Johnson about that if

13

he talked to you, that he probably wouldn T t go to jail?

14

A

No.

15

Q

Okay.

16

A

He asked me what he was doing, what would happen to

That's inaccurate.

17

him that night.

18

jail.

19

Q

20

And I told him that he would be going to

You say that he did admit that he had his hands in

his pockets.

21

A

Yes.

22

Q

But that he denied or he did not acknowledge why he

23

had them in his pocket.

24

A

Correct.

25

Q

He was very clear that he had no weapon.

1

A

Yes.

2

Q

Did he at any time tell you that he didn't mean to

3

He told me he had no weapon.

threaten the victims?
I don? t remember that.

4

A

Not to my knowledge.

5

Q

Now, just to make it clear, the case that you did not

6

ask him about, so there was no admission that he was involved

7

with it, was the one that happened on December 22nd at 315

8

East 3900 South, which is also the Phillips 66, the same

9

location as the one that you had followed him on the 24th.

10

A

Actually, I didn't follow him on the 24th.

11

Q

Oh.

12

A

He was followed, correct.

13

Q

So that's the one that you did not ask him anything

14

That he was followed, excuse me.

about.

15

A

Correct.

16

Q

And as far as you're aware, there have been no

17
18

admissions on his part about that case.
A

Correct.
MR. ANDERSON: No further questions.

19
20
21

REDIRECT EXAMINATION
BY MR. UPDEGROVE:

22

Q

Did his answers appear to track your questions?

23

A

Yes, they did.

24

Q

Did he appear at any time to not understand what you

25

were asking him?

1

A

2

question.

No.

He was very forthcoming and answered every

3

MR. UPDEGROVE: Thank you very much.

4

MR. ANDERSON:

5

THE COURT:

6

MR. UPDEGROVE: The State rests on this one, your

7
8
9

No questions.

Thank you.

You may step down.

Honor.
MR. ANDERSON:

Your Honor, I have talked to

Mr. Johnson that there is a possibility of putting evidence on

10

at the preliminary hearing.

11

recommendation that we not offer any evidence as to these

12

counts and simply submit it.

13

that recommendation.

14

Is that true?

15

THE DEFENDANT:

16

MR. ANDERSON:

17

THE DEFENDANT:

19

THE COURT:

That we will not put on any evidence

Yes.

any evidence; do you understand that?
THE DEFENDANT:

22

THE COURT:

23

MR. ANDERSON;

25

What's that?

So you're not going to testify or put on

21

24

And I believe he will follow

at this time.

18

20

But at this point, it's my

Yes.

Okay.
Your Honor, if I could just make one

brief argument as to this?
THE COURT:

Sure.

MR. ANDERSON:

1

There has been no identification of

2

Mr. Johnson as it relates to Count II in this case.

3

no admissions, nothing hooking him up to that.

4

may be a similar MO, that somebody with a scarf came into a

5

place.

6

to bind that count over, your Honor.

8

I mean, there

I don ! t think that that is sufficient identification

MR. UPDEGROVE: Your Honor, the MO is —

7

There are

that is Miss

Cynthia West I believe.

9

The Phillips 66 at 315 East 3900, is that the one

10

you are talking about?

11

MR. ANDERSON:

12

THE COURT:

13

MR. UPDEGROVE: Okay.

Yes.

That's the one, No. II.
Miss West said, again, it's

14

the plastic bag, the same MO, and she said the eyes look the

15

same.

16

for a preliminary hearing.

Your Honor, I think there is more than enough evidence

17

THE COURT:

18

MR. ANDERSON:

It's enough for me, Mr. Anderson.
Well, your Honor, she did say that.

19

She said he had real pretty eyes.

20

identify him from that, and she said no.
THE COURT:

21
22

It's enough for me.

I deny the motion on

that.

23

MR. ANDERSON:

24

THE COURT:

25

And I asked if she could

Okay.

There is probable cause, Mr. Johnson, to

believe that these offenses were committed and there is

1

certainly, I believe, probable cause to conclude that you

2

committed them.

3

on all of them and set this over before Judge Lewis.

4
5

So I am going to order that you stand trial

We'll let the State withdraw the statement and
maintain that in your custody.

6

MR. UPDEGROVE: Thank you, your Honor.

7

THE COURT:

8

COURT CLERK:

9

THE COURT:

10

And you'll appear on this...
February 20 th at 8:30.
The 20th of February at 8:30 before Judge

Lewis.

11

And while Mr. Updegrove is getting his other

12

witnesses in the other case, we'll give Mr. Anderson a chance

13

to talk with the defendant briefly and take care of the other

14

cases on the calendar that we've got.

15

(Off the record.)
THE COURT:

16
17

Johnson.

18

All right.

Honor.

21

I see the time.
(Discussion off the record.)
THE COURT:

22
23

Get the defendant.

MR. UPDEGROVE: I'll try to be as fast as I can, your

19
20

We'll go ahead with State v. Ryan Wayne

record.

Okay.

Let's go ahead.

We're back on the

This is State v. Ryan Wayne Johnson.

24

MR. UPDEGROVE: This is 0419er00182.

25

THE COURT:

That's right.

I have:

A First Degree

1

Felony, Aggravated Robbery; a First Degree Felony, Aggravated

2

Robbery; and a Second Degree Felony, Receiving or Transferring

3

a Stolen Motor Vehicle.

4

2004, at 501 East 27th South; 1295 South 9th East,

5

January 6th; and the third count is 1302 South State,

6

January 6th.

7
8

On this the date says January 6th,

Have you got a copy of that, Mr. Anderson, and waive
the reading?
MR. ANDERSON:

9

I do, your Honor.

10

THE COURT:

11

MR. UPDEGROVE: Julie Valdez, please.

12

THE COURT: We 1 11 have the record reflect that all

Go ahead.

13

the witnesses on this case were previously sworn at the

14

beginning of the two cases.

15

each time he calls a witness, to make sure that they

16

understand that they are under oath and have been previously

17

sworn.

18
19
20
21
22
23

And we T ll have Mr. Updegrove,

MR. UPDEGROVE: Your Honor, I think I forgot on a
couple of the last ones, your Honor.
THE COURT:

It's all right.

They were all sworn.

And we'll note that for the record and have that attached.
Okay.

Go ahead, Mr. Updegrove.
JULIE VALDEZ

24

called as a witness by the State, having been duly sworn, was

25

examined and testified as follows:

DIRECT EXAMINATION
BY MR. UPDEGROVE:
Will you please state your name and spell your first

3

Q

4

name.

5

A

Julie Valdez, J-u-1-i-e.

6

Q

And, ma1am, on the 6th of January -- maTam, have you

7
8

been previously sworn?
A

Yes.
THE COURT: This afternoon, right, prior to the

9
10

hearing?

11

THE WITNESS:

12

THE COURT: Right when we did it.

13

THE WITNESS:

14

THE COURT: Go ahead, Mr. Updegrove.

Yeah.

Right.

(By Mr. Updegrove)

On January 6th of 2004, were you

15

Q

16

employed?

17

A

Yes.

18

Q

Where did you work, maT am?

19

A

A Appliance & Refrigeration Company.

20

Q

And just to be sure, you said "A" followed by

21

"Appliance & Refrigeration."

22

A

Yes.

23

Q

What address is that, ma'am?

24

A

501 East 2700 South.

25

Q

Is that Salt Lake City, Salt Lake County?

1

A

Salt Lake City, Salt Lake County.

2

Q

And what did you do there?

3

A

I manage the place, sell parts, take service calls.

4

Q

And how do you generally deal in money there?

5

A

Ninety percent of the time the service man goes out

6

and does house calls and brings back from the service call a

7

check.

8

parts on occasion, which I do get paid for.
Q

9
10
11
12
13

And thatfs mostly our thing, and bank cards.

I sell

And are there times that you donf t have any cash

money there?
A

I always usually have like a petty cash thing, $25 to

$50.
Q

Now, on the early part of the afternoon of the 6th of

14

January of 2004, did anything unusual happen at the location

15

of A Appliance & Refrigeration?

16

A

Yes.

I was standing at the counter watching my soap

17

operas and a young man comes in.

18

could help him and I didn't hear what he said.

19

again and he said, I want -- "Give me your money."

20
21
22

Q

And I ask him once if I

Now, may I stop you there, ma 1 am.

So I asked him

Is he dressed in

any unusual manner?
A

He had on a long-sleeved, dark blue hooded sweatshirt

23

with a short-type pocket -- not the deep pockets, the muffler-

24

type pockets -- and a black knit cap underneath the hood.

25

Q

Was there anything around his face?

A

There was nothing wrapped around his face except the

hood over his head and his knit cap.
Q

How much of his face could you see?

A

I saw his whole face.

Q

You saw his whole face.

asked you for money.

Now, you stated that he

What was your response?

A

I told him I didnf t have any.

Q

Any response to that from him?

A

"Yes, you do."
I said, "No, I don't.

Do you think I f m crazy?"

And

I says, "I don ! t keep money here."
And we went back and forth a little bit on that wave
of conversation.

And so finally I told him, I said, "Do you

see a cash register around here?"
And he said, "Yeah, right there," and he pointed to
my microfiche equipment.
And I said, "No, that's microfiche.

I told you, I

don ! t have any cash here."
And he looked at me and he says, "You don ! t have
even $20?"
And I said, "No.

I told you, I don f t have any

money."
And then he turned around and walked out the door.
Q

Now, during this conversation you were having with

him, did you see him do anything which you could deem to be a
62

1
2

threatening gesture?
A

The only thing he did, when I first asked him if I

3

could help him, he had his hands in his pocket and he said,

4

"Give me your money," and he protruded whatever he had in his

5

pocket, like he had somethin' in his pocket —

6

a gun or not, I don ! t know.
Q

7

whether it was

At that point, ma'am, you had your right hand.

8

that in the sweatshirt or jacket muffler pocket you were

9

describing?

Was the right hand in the muffler pocket?

10

A

Yeah.

11

Q

And you were protruding your finger out.

12
13
14

Was

Would you

do that again, please?
A

Well, it was like he had his hands in his shirt and

he said, "Give me your money."

15

Q

16

your body.

And that's just about

—

And you're protruding a finger out a few inches from

17

A

That's what it looked like (demonstrating) .

18

Q

And after he walked out, unsuccessfully, did you see

19

where he went?
A

20

When he walked out, I waited a second or two, opened

21

my door, looked down the walkway because I was concerned —

my

22

car was out there so I was a little bit worried about it.

And

23

I looked up the street and down the street and couldn't see

24

him.

25

see him.

And I looked to the back of the parking lot and couldn't
He was gone.

Q

Did you ever see him again?

A

I came back into the shop and I called in and

reported it to the police department.
Q

Why did you call or report it to the police

department?
A

Well, because I was a littles frightened.

And at

first I thought maybe he was just joking around and wasn't
real.

And then I thought, No, Ifm going to call anyway.

So I

reported it and gave a description to the dispatcher.
And in a few minutes the officers came down and got
his description and what I had told them.

And not very long

after that we were called -- they told them to bring me up to
Wayne ! s Market; that they figured they had apprehended the
party.

So they took me up to Wayne ! s Market and I identified

him.
Q

And was the person -- did the police have somebody do

what they call a "show-up" where you could see him?
A

They had him apprehended in front of Wayne ! s Market

by a police car.
from —

We came into the parking lot this way off

the street that went east and west.

was with pulled into the parking lot.

And the officer I

He stopped.

He said, "Can you identify this young man?"

And I

looked at him and I said, "Well, it looks like him but have
him lift his face."

He lifted his face and, yes, that was

him.
CA

Q

1

Now, ma'am, today in the courtroom, do you see the

2

individual who came into your store and you were able to

3

convince that you didn ! t have any cash?

4 1

A

Oh, yeah.

5

Q

Could you please point him out and describe what he

6

is wearing?
A

7

MR. UPDEGROVE:

8
9

That baby-faced, good-lookin* little kid there.

that the witness has identified the defendant.

10

THE COURT:

11

MR. UPDEGROVE:

Yes.

12
13

Thank you very much.

CROSS EXAMINATION
BY MR. ANDERSON:

14

Q

M s . Valdez --

15

A

Yeah.

16

Q

—

17

Your Honor, may the record reflect

do you recall telling the police that you made a

statement to Mr. Johnson that, "You ain ! t got a gun."

18

A

N o , I never.

19

Q

You didn't tell the police that you said that?

20

A

N o , uh-huh.

Q

Oh.

21
22
23

No.

I said that I did not know if he had a

gun.
So if the officer wrote down that you had told

him, "You ain ! t got no gun," that isn't correct?
I wouldn f t be that stupid.

24

A

No.

25

Q

After you pointed out the cash register and

everything, he asked you if you had $20.
A

Um-hmm.

Q

Was it kind of like how panhandlers ask you for money

as well?
A

No.

It was like he had —

got at least $20?"

I said, "No."

like, "Oh, well, have you
I mean, like he had given

up.
Q

He at no time said he had a gun.

A

No, he never said the gun.

He just implicated with

his hand when he said, "Give me the money."
Q

And he didn ! t threaten you?

A

Oh, no.

He was very nice-spoken, soft-spoken, not

aggressive, not anything that would make you think that he was
going to cause you harm.
MR. ANDERSON:

He was a nice-spoken young man.
Thank you.

No further questions.

REDIRECT EXAMINATION
BY MR. UPDEGROVE:
Q

What did you think —

what did you actually think the

pointed whatever out of his pocket indicated?
A

I didn't think it was one thing or another.

I

thought, He f s either pretending like he ! s got a gun or he's
got one there.

I kind of didn't think he did because the

bulge wasn't big enough.

But that was my own, you know,

thinking about it and describing it.
MR. UPDEGROVE: Thank you very much, ma'am.

I
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1

appreciate it.

2

THE COURT:

3

MR. ANDERSON: No, your Honor.

4 1

MR. UPDEGROVE: No, your Honor.

5

THE COURT:

6

MR. UPDEGROVE: Please.

7

THE COURT:

8

Anything else?

Would you like her to be excused?

Without objection?

You can go home.
THE WITNESS:

9

Good.

Thank God.

10

THE COURT:

11

MR. UPDEGROVE: Would you ask Esther Cho to come in,

12

And we have an interpreter for her, your Honor.

14

THE WITNESS:

15

he come home with me?

19

Do you want Bob to come in now or can

MR. UPDEGROVE: Well, hang on.

16

18

later.

THE COURT:

The interpreter has previously been

sworn, right?
THE INTERPRETER:

21

THE COURT:

23
24
25

I ! 11 get Bob in here

Tell him to hang on a second.

20

22

Thank you.

please.

13

17

Okay.

No, not today.

LetTs have her sworn.

(Oath given to Heidi Anderson, a Korean
interpreter.)
THE INTERPRETER:

I do.

I want to let the Court know

that the witness is an apprentice of mine.

I believe I can

still interpret impartially but that decision is up to the
Court.
THE COURT: Neither attorney has any objection, I
assume.
MR. ANDERSON: No objection,,
MR. UPDEGROVE: No objection.

THE COURT: You may sit there next to her and take
the stand.

Thank you.

THE INTERPRETER: My name is Heidi Anderson.
MR. UPDEGROVE: Would you push the mike in front of
Miss Cho.

ESTHER CHO
called as a witness by the State, having been duly sworn, was
examined and testified through an interpreter as follows:
DIRECT EXAMINATION
BY MR. UPDEGROVE:
Q

Would you please state your name and spell your first

and last names.
THE WITNESS:

Esther, E-s-t-h-e-r; last name, C-h-o.

THE COURT: Previously sworn this afternoon?
Q

Have you been previously sworn this afternoon?

A

Yes.

Q

All right, ma'am.

Did you have a place of employment

on the 6th of January 2004?
A

Yes.
fift

1

Q

And where did you work, ma 1 am?
THE WITNESS:

2

Counter.

3

A

A t the counter.

4

Q

What is the name of the market?

5

A

Young f s Food Mart.

6

Q

And what is the address?

7

THE WITNESS:

8

MR. UPDEGROVE:

9
10
11
12

1300 South 900 East.
M a ! a m , we have the interpreter here.

Could you please allow the interpreter to interpret, just to
make sure that I have it down correctly.
Q

I believe you said -- m a 1 a m , is it more accurately

1295 South 900 East?

13

A

It f s 1249 South 900 East.

14

Q

Is that Salt Lake City, Salt Lake County?

15

A

Yes.

16

Q

What is your position; what do you do at Young T s Food

17

Market?

18

A

I am the owner.

19

Q

Now, did anything —

was there anyone else with you

20

in the early afternoon of the 6th of January 2004 in the

21

market?

22

A

I was by myself.

23

Q

Did anything unusual happen to you?

24

A

Are you talking about him appearing?

25

Q

Y e s , ma* am.

1

A

Yes.

2

Q

Would you describe what you saw first.

3

A

He walked in as if he was a normal customer.

4

Q

Would you please tell us how he was dressed.

5

A

He was wearing a hooded sweatshirt.

6

That ! s what I remember.

7

Q

Did he have anything across his face?

8

A

He was wearing a hat.

9

Q

Okay.

A

He did not talk to me.

10

Looks like.

Did he come up and talk to you?
But he did have his hand in

11

his pocket and pointed toward me as if it was something.

12

he did ask for money.

13

Q

14

for money?

And

Where were you standing in the store when he asked

15

A

I was standing in front of my cash register.

16

Q

And you have made a gesture with your right hand in

17

your right pocket and pointing it up.

18

that gesture.

19

cash register, would you show how this hand was in the pocket

20

and where it was pointed?

21

A

Would you please make

And if I am standing in front of you as at the

See, he put his hand in his pocket and pointed, not

22

necessarily toward me, but he did ask me for the money at the

23

same time while he was also pointing.

24

Q

25

hand?

Now, did it appear that he made sure that you saw his

MR. ANDERSON:

1
2

5

Calls for

speculation.
MR. UPDEGROVE: All right.

3
4

I'd object, your Honor.

Q

(By Mr.

Updegrove)

Did you make any assumption about

what was in his pocket?

6

A

I didn T t know exactly what it was but it scared me.

7

Q

And did you give him any money?

8

A

Yes.

9

Q

And what did the individual do after you gave him the

10
11

I gave him $20.

It was two $10 bills.

two $10 bills?
A

After I gave him two $10 bills, and I did tell him,

12

"You're committing a crime," he looked at me and said, "I will

13

pay you back."

Then he left the store.

14

Q

Did he ever come back to pay you back?

15

A

No, of course not.

16

Q

How good a look did you get at his face?

17

A

If he had tattoos or some kind of scar, I would

18

remember him.

19

an American, they all look the same to me, so I cannot tell.

20

They all look the same.

21
22

Q

But since he didn't have any —

Touche.

when I look at

Did you ever see any police around your

market later on?

23

A

Yes.

24

Q

And did you see anybody in police custody?

25

A

No.

1
2
3

Q

So you never went out and saw what the police were

doing in front of your market.
A

No.

I just stayed inside.

4

MR. UPDEGROVE: Okay.

5

THE COURT: Wait just a minute.

6

Mr. Anderson.

7
8
9
10

Thank you very much, ma'am.

CROSS EXAMINATION
BY MR. ANDERSON:
Q

Do you recall a police officer bringing pictures for

you to look at?

11

A

Yes.

12

Q

And you told them you didn ! t know which one it was.

13

A

No.

14

Q

Did you have more money than $20 in your cash

15

register?

They did bring them and show them to me.

I couldn ! t remember.

I didn't know.

16 I

A

Yes.

17

Q

And he asked you for money and you just gave him $20.

18

A

I just gave him $20 in the beginning and he took that

19

and left.

20

Q

And he did say that he would try to pay that back.

21

A

Yes.

22

Q

Now, he had his hand in his coat, correct?

23

A

Yes.

24

Q

He didn T t tell you he had a gun.

25

A

He did not say that.

A little bit more.

As he was leaving, he said he would.

1

e

He did not threaten you?

2

A

No.

3

Q

He was actually very, I guess, pleasant to you.

4

A

(Laughter.)

5

Q

He didn't at any time say threatening things to you.

6

A

No, he did not do that.

7

MR. ANDERSON;

8

No further questions.

REDIRECT EXAMINATION
BY MR. UPDEGROVE:
Q

10
11

Would you give $20 to someone from your till if you

weren!t worried what he might do to you?
A

12

If he didn T t threaten me, I would not give him $20.

13

However, his hand was in his pocket and something was in there

14

and I was scared.

15

MR. UPDEGROVE: Thank you.

16

MR. ANDERSON;

17

THE COURT:

18

MR. UPDEGROVE: Please.

19

THE COURT:

20

No further questions, your Honor.

Would you like her to be excused?
Thank you very much.

Without objection?

You may leave.

Thank you.

21

MR. UPDEGROVE: Will you call Bob Anthony.

22

THE COURT:

23

Mr. Anthony.

24

w

25

w

If you will come up and take the stand,

1

ROBERT ANTHONY

2

called as a witness by the State, having been duly sworn, was

3

examined and testified as follows:
THE COURT: You may proceed.

4
5
6

DIRECT EXAMINATION
BY MR. UPDEGROVE:

7

Q

8

name.

9

A

Robert A-n-t-h-o-n-y.

10

Q

Do you know a Ms. Julie Valdez -- or, have you

11

Will you please state your name and spell your last

previously been sworn this afternoon?

12

A

Right.

13

Q

Do you know Ms. Julie Valdez?

14

A

Yes, I do.

15

Q

How do you know her?

16

A

I!m her neighbor.

17

the shop.

18

Q

19

I live in the house right behind

Now, were you home the afternoon of the 6th of

January 2004?

20

A

Yup.

21

Q

Did anything unusual happen that afternoon?

22

A

Well, I seen this young man runninf while he was

23

comin' around the corner from the front of the buildin', kind

24

of in a fast walk or a slow run, and I seen him get into a red

25

car there.

I just thought he was runnin1 because it was cold

1
2
3

outside.
Q

What did you do with that information, that you had

seen a young man running into a red car?

4

A

5

show up.

Well, nothing at the time until I seen all the police

6

Q

When the police showed up, what did you do?

7

A

Well, I went out and told

8
9
10
11

f

em about the person that

came around the corner and into the car.
Q

And what information did you give the police?

A

Well, just what I said:

That he was kind of in a

slow run and he got into a red car.

12

Q

And did you describe it other than "a red car"?

13

A

"A red, dirty car" is what I said.

14

Q

Did you get the license plate number?

15

A

Nope.

16

Q

Now, later on, did you go and talk with the police

17

further?

18

A

19

Well, I was talking to 'em.

Then they said they had

somebody in custody and wanted me to look at him.

20

Q

Do you remember where they took you?

21

A

Yeah.

22

It was down on State Street at a convenience

store.

23

Q

And did you see anyone there you recognized?

24

A

Well, I recognized him as the one that was cominT

25

around the corner.

1

Q

And when you say "him," are you referring to the

2

young man in the yellow jumpsuit as the person who ran around

3

the corner and jumped in the red, dirty car?

4

A

MR. UPDEGROVE: Your Honor, may the record reflect

5
6

Right.

the witness identified the defendant.

7

THE COURT: Yes.

8

MR. UPDEGROVE: Thank you very much.

9

MR. ANDERSON:

No questions.

THE COURT: Would you like him to be excused now?

10
11

Without objection, you may leave, sir.

Thank you.

MR. UPDEGROVE: Officer Joe Clark.

12
13

Then I think I have one after that, your Honor.
THE COURT:

14
15

If you 1 11 come up and have a seat.
JOE CIARK

16

called as a witness by the State, having been duly sworn, was

17

examined and testified as follows:
THE COURT:

18
19
20
21
22

Go ahead.
DIRECT EXAMINATION

BY MR. UPDEGROVE:
Q

I see, sir, that you are Officer Joe Clark.

Have you

been previously sworn this afternoon?

23

A

I have.

24

Q

Now, I see you 1 re also a Salt Lake City Police

25

Officer.

Were you on duty in the afternoon of the 6th of

1

January 2004?

2

A

Yes, I was.

3

Q

Did you respond to a notification or a dispatch

4

concerning a dirty, red car?

5

A

Yes, I did.

6

Q

And would you please tell the Court what you did.

7

A

I responded to 13th South and State Street.

8

believe it's Wayne's Texaco.

9

were other officers there before I arrived.

And I responded there; there
And they asked if

10

I would place him in my car, the arrested person.

11

that.

12

minutes.

13
14
15

Q

And I did

And we sat there and waited for some time, about 30

When you say "the arrested person," you pointed at

the gentleman in the yellow jumpsuit; is that correct?
A

That's correct.
MR. UPDEGROVE: Your Honor, may the record reflect

16
17

I

that this witness has identified the defendant.
THE COURT: Yes.

18
19

Q

20

A

(By Mr.

Updegrove)

Then what happened, sir?

We tried to make arrangements to have him speak to

21

the detectives.

22

interested in -- he was very hungry at the time and he said

23

that.

24

eat."

25

And we waited there for some time.

He was

He said, "I'm hungry and I'd like to get something to

And I told him, I says, "Well, we'll probably be a

little while before you get something to eat if you are going
to speak to the detectives."

And he, at that point, changed

his mind and said, "Why don't you just take me out to the
jail."

I informed the detectives at that time that he had

decided he wanted to go to the jail and I transported him to
the jail.
Q

And did he say anything to you on the way to the

jail?
A

No.

I didn't ask him any direct questions about what

had taken place and he didn't make any statements about what
had taken place.
Q

And was there a dirty, red car there?

A

Yes, there was.

Q

Do you remember what type of car it was?

A

No.
MR. UPDEGROVE: Thank you very much, sir.
CROSS EXAMINATION

BY MR. ANDERSON:
Q

Did you see Mr. Johnson driving the red car?

A

No, I didn't.

Q

So when you got there -- where was he when you got

there?
A

I don't remember,
MR. ANDERSON:
THE COURT:

No further questions.

You may step down and you may be excused,
•7Q

1

without objection.
MR. UPDEGROVE: You are willing to stipulate that the

2
3

vehicle that he got into -MR. ANDERSON: No, no. We111 have to have her

4 1
5

testify.
MR. UPDEGROVE: All right. Ms. Horsley, please.

6
7

TERESA LYNNE HORSLEY

8

called as a witness by the State, having been duly sworn, was

9

examined and testified as follows:

10
11
12
13
14
15

DIRECT EXAMINATION
BY MR. UPDEGROVE:
Q

Would you please state your name and spell your first

and last names.
A

My name is Teresa Lynne Horsley.

T-e-r-e-s-a; Lynne,

L-y-n-n-e; Horsley, H-o-r-s-l~e-y.

16

Q

And have you been previously sworn this afternoon?

17

A

Yes.

18

Q

Now, ma'am, do you own a red car?

19

A

Yes.

20

Q

What make is that car?

21

A

A1991 Mercury Tracer.

22

Q

Now, prior to the 6th of January of 2004, did

23

anything happen to that car?

24

A

Umm, it was stolen from Provo, Center Street.

25

Q

Do you remember approximately what date?

A

1
2

Umm, I think it was —

I f m not sure, but I assume it

was on a Tuesday.

3

Q

And were the keys in it?

4

A

Yes.

5

Q

How did it end up in Provo with the keys in it?

6

A

Umm, I was in the process of selling my parents my

7

car.

8

particular day, he drove it and drove it to work.

9

he was closing up, he drove it in front to let it warm up.

10
11

And I told my father not to drive it.

And this
And after

Within that time, the car was stolen.
Q

Now, on January the 6th of 2004, or just subsequent

12

to that, did you get any information that your car had been

13

recovered?

14

A

Yes.

15

Q

And from whom did you get this information?

16

A

An officer down in Provo.

17

Q

And did you learn where your car had been found?

18

A

It was found in Salt Lake City.

19

Q

And do you have any more specific information on

20

where it was found?

21

A

Umm, it was found by either a restaurant or a shop.

22

Q

And did you get the car back?

23

A

Yes.

24

Q

Now, have you ever met this young gentleman sitting

25

here in the yellow?

1

A

No.

2

Q

Did you ever give him, or anyone else, permission to

3

take that car?

4 1

A

No.
MR. UPDEGROVE: Thank you very much, ma'am.

5
6
7

CROSS EXAMINATION
BY MR. ANDERSON:

8

Q

Ma!am, how many days was your car gone or stolen?

9

A

It was around the holiday season, between Christmas

10

and New Year's. Umm, I assume a week to a week and a half.

11

Q

And youTve never seen Mr. Johnson before.

12

A

No, I haven1t.

13

Q

You didn't see him in your car.

14

A

Huh-uh.

15

MR. ANDERSON: No further questions.

16

THE COURT: You may step down.

17

Would you like her excused?

18

MR. UPDEGROVE: Please.

19

THE COURT: You may go home.

20

MR. UPDEGROVE: Just to cover the bases, I am going

21
22

23

to ask Detective Schoney to take the stand briefly.
THE COURT:

Okay.

KEN SOHCNEY

24

called as a witness by the State, having been duly sworn, was

25

examined and testified as follows:

THE COURT:

Go ahead.

DIRECT EXAMINATION
BY MR. UPDEGROVE:

4

2

Please state your name and spell your last name.

5

A

Ken Schoney, S-c-h-o-n-e-y.

6

Q

By whom are you employed, sir?

7

A

Salt Lake City Police Department.

8

Q

In what capacity?

9

A

Detective, robbery unit.

10

Q

And were you the case manager assigned to the

11

particular case we are hearing today?

12

A

Yes, I was.

13

Q

Now, let ! s very briefly go to the car.

The car that

14

was recovered on the afternoon of the 6th of January 2004I in

15

concert with these two robberies, did you determine who owned

16

the car?

17

A

18
19
20
21
22

Yes, we did.

Actually, Officer Hendricks, who

responded to the scene, determined that.
Q

And does your report indicate the owner of that car

by VIN and by license plate number?
A

The report that Officer Hendricks made at that time

does, yes, sir.

23

Q

And who was the owner?

24

A

A Teresa Horsley.

25

MR. UPDEGROVE: Thank you very much, sir.

1

MR. ANDERSON; No questions.

2

THE COURT: You may step down.

3

THE WITNESS:

4

MR. UPDEGROVE: The State rests, your Honor.

5

THE COURT:

6

MR. ANDERSON; Your Honor, again as to this case, I

Thank you.

Okay.

7

have advised Mr. Johnson that he has a right to provide

8

evidence at this hearing.

9

provide any affirmative evidence. And it!s my understanding

10
11

But itfs my advice that he not

that he is willing to accept that recommendation.
Is that true?

12

THE DEFENDANT: Please explain that.

13

MR. ANDERSON: We are not going to put on any

14
15
16

evidence at this time.
THE COURT: You're not going to testify and he!s not
going to put on any witnesses.

Do you agree to that?

17

THE DEFENDANT: Yes.

18

THE COURT:

19

MR. UPDEGROVE: Just to cover one last base, your

20
21

Okay.

Honor, in anticipation possibly.
Mr. Anthony is the one that saw and identified the

22

defendant running to and get in the car.

23

red car, the dirty, red car —

24

Ms. Horsley, and she didnft give him permission to have it.

25

And the car -- the

was found that belongs to

THE COURT: That was his argument.

MR. ANDERSON: Well, that is his argument, your

1
2

Honor.

3

a red, dirty car, but there is no identification that that was

4

the red car that belonged to Ms. Horsley.

5

that puts Mr. Johnson in the car at the location where it was

6

impounded at Waynef s Corner.

7
8
9
10

My argument would be that Mr. Anthony saw him get into

There is no one

Also, your Honor, as to the case —

let me figure

out which count it is.
THE COURT:

II.

MR. ANDERSON: As to Count II, there was no

11

identification by Esther Cho, and there has not been any

12

independent corroboration that he was the individual that went

13

into the store.

14

THE COURT:

15

MR. ANDERSON;

16
17

So your motion is?
To dismiss that charge and the

possession of a stolen vehicle charge, your Honor.
MR. UPDEGROVE: Well, then I can move to reopen.

18

didn't bring in one last individual.

19

on the car, your Honor --

20
21

THE COURT:

If you want me to reopen

I want you to do it when it ! s time to do

it, before you rested.

That's what I would like.

22

MR. UPDEGROVE: I thought I had more than enough.

23

THE COURT:

24
25

I

Well, there you go.

Any objection, Mr. Anderson?
MR. ANDERSON: Yes, your Honor, I would object.

1

THE COURT:

2

to dismiss Counts II and III.

Yeah.

I sustain it.

I grant the motion

3

MR. UPDEGROVE: Might I argue Count II, please?

4

THE COURT:

5

MR. UPDEGROVE: Miss Valdez —

6

the 6th of

Sure.

—
It ! s not Ms. Valdez, it's Ms. Cho.

7

THE COURT:

8

MR. UPDEGROVE: I know.

9

same way as Ms. Cho describes him.

11

exactly the same.

13
14
15
16

Ms. Valdez describes him

with wearing the hat over the head with the hood, exactly the

10

12

it's the afternoon of

The modus operandi is

The timing is virtually the same.

I would submit, for the purposes of a preliminary
hearing, we have more than enough evidence on Count II.
THE COURT:

Okay.

Do you want to respond to that, Mr. Anderson?
MR. ANDERSON: Well, your Honor, Ms. Cho said that he

17

was in a jacket.

She didn't describe it exactly as a

18

sweatshirt, the same type of jacket.

19

it was cold, in the winter.

20

enough independent corroboration.

And he had a hat on, and

I just don't think there is

21

THE COURT:

22

MR. ANDERSON: That's all we've got.

23

MR. UPDEGROVE: I heard a hood also.

24

exactly the same.

25

close in time.

That's all we have.

He's dressed

And it's within a matter of blocks and very

I would say, for the purposes of a preliminary

1

hearing, probable cause, it's the same individual because of

2

the same way in which —

3

pattern of holding the hands, the same, I might say, polite

4

movements.

5

than enough evidence.

6

the same pattern of talk, the same

I think for a preliminary hearing, there is more

MR. ANDERSON;

Your Honor, I don ! t think there was

7

any testimony as to the time of day when each one of these

8

happened.

9

they happened close in time, I don T t think that evidence was

10

So, other than Mr. Updegrove's representation that

presented to the Court.
THE COURT:

11

Yeah.

I don't think it was either.

At

12

least there was other evidence in the probable cause statement

13

that wasn't presented that would have made the connection.

14

There is some similarity, Mr. Updegrove, and that's

15

true enough.

I mean, I guess the fact that he was polite and

16

there was a similar way in which he did it is some suggestion

17

of it.

18

Probable cause is not a very high standard.

19

I will not grant the motion to dismiss Count II,

20

Mr. Anderson, on reflection.

I certainly think it's an issue

21

upon which reasonable minds could differ.

22

question in my mind that if I were either one of those people

23

at the time of trial, I wouldn't be able to find guilt.

24

guess he's made some connection upon which you could send it

25

to a jury to consider.

And there's no

But I

1

And so I'll grant the motion to dismiss Count III

2

and find probable cause on I and II — very thin probable

3

cause on II.

4
5

I would have preferred to have had more.

And I'11 order that you stand trial on those two
before Judge Lewis.

You will be arraigned.

6

COURT CLERK: February 20th at 8:30

7

THE COURT: The 20 th of February at 8:30.

8

We'11 excuse everybody and be in recess,

9
10
11

12 I
13
14
15
16
17
18
19
20
21
22
23
24
25

MR. UPDEGROVE:
MR. ANDERSON;

Thank you very much, your Honor.

Thanks, your Honor.

(These proceedings concluded at 5:28 p.m.)

* **

1

C E R T I F I C A T E

2

STATE OF UTAH

3

COUNTY OF SALT LAKE )

4

)

I, SUZANNE WARNICK, RDR, CSR, do certify that I am a

5

nationally certified Registered Diplomate Reporter with the

6

Certificate of Merit, and also a Certified Shorthand Reporter

7

in and for the State of Utah.

8

That at the time and place of the proceedings in the

9

foregoing matter, I appeared as the official court reporter in

10

the Third Judicial District Court for the Honorable Sheila K.

11

McCleve, and thereat reported in stenotype all of the

12

proceedings had therein.

13

notes of the Preliminary Hearing were transcribed by computer

14

into the foregoing pages; and, after editing, this constitutes

15

a full, true and correct transcript of the same.

16
17

That, thereafter, my said shorthand

WITNESS MY HAND AND SEAL in Salt Lake City, Utah, on
this, the 3rd day of March, 2004.

18
19

? ;//

JrA^yf^J

zannd Warnick, RDR, CSR
20
21
22
23
24
25

Addendum E

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

THE STATE OF UTAH,

MEMORANDUM DECISION
CASE NO. 031908349

Plaintiff,
vs.
WILLIAM JOSEPH IRELAND,
Defendant.

This matter was brought before the Court by Motion on March
17, 2004. The State has brought aggravated robbery charges against
defendant William Joseph Ireland, pursuant to Section 76-6-302,
Utah Code Ann.

Mr. Ireland has waived his right to a jury trial,

and intends to enter a guilty plea.

The sole issue before the

Court is whether Mr. Ireland is guilty of a first or second degree
felony. Mr. Ireland is prepared to admit that on December 6, 2 003,
he entered Fortier Jewelers located in the Gateway Mall at 11 S.
Rio Grande Street, and demanded jewelry and money from a store
employee.
The testimony of the employee/witness established that the
defendant entered the store with his right hand in his coat pocket.
The coat was described as large and puffy, perhaps a parka. The
defendant's hand was held close to his right side, with the elbow
extending toward the back or behind the defendant.

While the
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defendant's hand was in this position, he told the witness, "I want
you to go and get me all the money in the cash drawer right now."
The witness described the defendant's action as: "There was one
hand in a pocket, gesturing like there was a gun."
11.)

(Hearing Tr. p.

The witness also described the defendant's hand in the

defendant's coat pocket as "pointing at me."

(Hearing Tr. p. 11.)

He further described the defendant's hand as "it was definitely
gesturing like there was a weapon, but it was more subtle."
(Hearing Tr. p. 12.)
the

defendant

had

The witness then testified that he thought
a weapon based

on

the

motioning

defendant's hand in the defendant's coat pocket.

of

the

(Hearing Tr. p.

13.)
The witness admitted he did not know whether the defendant had
a gun and that he never saw a gun, but assumed the defendant had a
gun because of the gesturing of the defendant' s hand in the
defendant's coat pocket.

(Hearing Tr. at p. 16.)

Additionally,

the bulge in the defendant's pocket, and the way it looked, pointed
at the witness led the witness to believe the defendant had a
weapon.

(Hearing Tr. at p. 2 7.) At the time of the robbery, the

witness felt that the defendant may have had a weapon in his hand,
and the witness testified that he was afraid that he might be shot
if he did not comply with the defendant's request. (Hearing Tr. at
p. 27.) It was the witness's further impression that the defendant

PAGE 3
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intended to make the witness believe that the defendant had a gun
in his pocket; and he did so believe.

(Hearing Tr. at p.28.)

The issue before the Court is whether a nonverbal gesture
constitutes a "representation" of a dangerous weapon pursuant to
Section 76-1-601, Utah Code Ann.

This issue appears to be one of

first impression in the state of Utah.
In State v. Suniville, 741 P.2d 961 (Utah 1987), the Utah
Supreme Court overturned an aggravated robbery conviction based on
a prior statute where the defendant had stated, "This is a robbery,
don*t turn it into a homicide. Give me all of your money."
962.

Id. at

The defendant approached the teller with his right hand

inside of his coat pocket, which he lifted over the counter.

The

witness testified that, "something was pointing at me in his
pocket."

Id. at 962.

Based upon those facts and the statute in

effect at the time, the Supreme Court stated that the defendant had
not used a firearm, or a facsimile of a firearm, or a deadly
weapon. Id. at 965 (relying on Utah Code Ann., Section 76-6-302
(1975), which stated that " [a] person commits aggravated robbery if
in the course of committing robbery, he: (a) uses a firearm or a
facsimile of a firearm...or a deadly weapon....").
In

apparent

response

to

the

Suniville

decision,

the

legislature amended Section 76-6-302, Utah Code Ann., which reads
in pertinent part:
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(1) A person commits aggravated robbery if in
the course of committing robbery, he:
(a) uses or threatens to use a dangerous
weapon....
Section 76-1-601, defines "dangerous weapon" as:
(a) any item capable of causing death or
serious bodily injury; or
(b) a facsimile or representation of the
item; and:
(i) the actor! s use or apparent
intended use of the item leads the victim to
reasonably believe the item is likely to cause
death or serious bodily injury; or
(ii) The actor represents to the
victim verbally or in any other manner that he
is in control of such an item.
A

review

of

the

case

law

in this

state

since

Suniville

indicates that convictions of defendants have been upheld where a
defendant made a verbal representation that he or she has a gun or
will use a gun or a weapon and the statement is accompanied with a
show of an apparent weapon, that is, a hand in a pocket.
e.g., State v. Adams, 830 P.2d 310 (Utah App. 1992).

See,

This Court

must decide whether a representation may be made by a hand and
gestures of the hand absent a verbal representation.

This Court

concludes that the elements of the crime alleged in this case have
been met by the defendant's gestures as set forth above.
In the case before the Court, the witness clearly indicated he
felt the defendant had a weapon. As the Court indicated during the
course of the hearing, it is not fair, reasonable or wise to place
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the burden upon a witness to inquire whether or not a bulge in the
defendant's pocket is or is not a weapon.
It defies logic to allow a defendant to induce a victim to
believe the defendant has a weapon and thereby coerce a victim to
perform some act based on the defendant's representations and then
allow the defendant to benefit when it is later shown the defendant
in fact had no such weapon. The Court finds in this case that the
defendant's placement of his hand in his pocket and the gesturing
accompanying it, as testified to by the witness, constituted a
representation.

Therefore, the State is within its discretion in

charging this matter as a first degree felony.
Although the statutory language governing aggravated robbery
seems to clearly encompass the defendant's actions, this Court is
further persuaded that the defendant can be charged with aggravated
robbery by the case law of other states interpreting statutes
similar to ours.

Whether a weapon or a facsimile is actually

displayed in the commission of a crime, or a verbal representation
that such a weapon is in the possession of the perpetrator, or
whether the representation is made by menacing gestures, the effect
is the same on the victim. A facsimile of a gun can cause no more
harm than leading one to believe the perpetrator actually has a
gun, whether by word or action.
that found in New York.

The Utah statute is similar to

New York's law reads:

PAGE 6
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A person is guilty of robbery in the second
degree if he forcibly steals property and if,
in the course of the commission of the crime
he " [displays] what appears to be a pistol,
revolver, rifle, shotgun, machine gun, or
other firearm."
N.Y. Penal Law § 160.10(2) (b) , as quoted in People v. Knowles, 436
N.Y.S.2d 25 (Sup. Ct. 1981).

The Supreme Court appellate division

of New York held in Knowles:
We hold today that if a person who is in fact
unarmed commits a robbery and, in the course
thereof, positions his hand in his pocket in a
manner that is intended to convey to his
victim the impression that he is holding a
firearm, that said person has committed
robbery in the second degree within the
meaning of the statute quoted above.
436 N.Y.2d at 25.
Delaware!s statute is also similar to Utah's, and in State v.
Lawrence, 2001 Del. Super. Lexis 318 (Del. Super. Ct. Aug. 28,
2001),

aff 'd, 790 A.2d 476

(Del. 2002),

held that the term

"displays" included a defendant's act of wrapping a cloth around
his hand so that it appeared to hide a gun, and where the victim
reasonably felt- that the defendant was armed.
The facts of this case are very similar to Deleon v. Arkansas,
1989 Ark. App., Lexis 608 (1999), which interpreted another statute
much like Utah's.

In Deleon, the defendant entered a convenience

store to purchase a pack of cigarettes, and stated to the clerk,
"Would you mind filling me up a sack?"

Xd. at *2. As the clerk
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reached for a bag, he noticed that the man had his hand in his
pocket. Id. The clerk testified, "I figured he had a weapon in his
pocket or a gun."

Id.

The Court of Appeals of Arkansas stated

that when the defendant put his hand in his pocket, he did so "for
the purpose of inducing the belief that he was armed with a deadlyweapon and that although he used no threatening words [as to the
use of a weapon] , his conduct had the desired effect upon the
victim," who perceived the defendant's actions to be menacing or
threatening.

Jd. at *4.

This Court believes that the reasoning of these cases is sound
and consistent with the terms of Utah's revised statute, and
concludes that
threatening

"representation"

gestures

includes not only words, but

and movements which would

indicate

the

defendant is in possession of a dangerous weapon.
The State's filing of this action as a first degree felony is
upheld.
The State is to prepare the appropri^t^E^ndings, Conclusions
and an Order.
Dated this

day of April,

PAUL G^MAgGHAN,DISTRICTrCj5lIB£»
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